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281. line 8. (m margin) or read on. 
S45. line ult. in note) for p. IC. rrarf sec p. •Jo9. i7 ^ry. 



REPORTS 



OF 



CASES 



DETERMINED IN THE 



HIGH COURT OF ADMIRALTY. 



VINE. Jay. j^^^^^ 

1885. 

fHIS ship, in distress near the Needles^ was as. Under the ge. 
sisted for three days and nights and towed into apenonnotac. 
Portsmouth. There were thirty sailors, the first j^^cST^*** 
eii'ht that reached the ship were employed on the Mi^«ge ienrice 

° r r ^ is not entitled to 

coast-guard service under the command of Lieut, share in aid. 
Porter^ R. N. ; but he did not accompany his 5^! th^dijJT 
men. A separate claim of salvage being given f<^^,^^!2rd' 
for this officer, it was alleged on his behalf, " that detachment, 
his men had proceeded under his directions in the men and boat, 
revenue galley to the assistance of the vessel, that i^fln^^^, 
he gave them instructions and also sent off a pilot "i**^**^* 
boat to aid their exe/tions.'* A contrary statement, 
on the part of the owners, was supported by affi- 
davit. The vessel and cargo were valued at 5500/., 
and a tender of ^50/. had been refused. 

Judgment. 
Lord Stowelly — after having awarded 400/. as a 
salvage remuneration, thus proceeded : The claim 

VOL. ii. B 



1825. 



CASES DETERMINED IN 

^°^'' of Lieut. Porter is quite novel. It is, I appre- 
jV(w.4th, hend, a general rule that a party, not actually oc- 
cupied in effecting a salvage service, is not entitled 
to share in a salvage remuneration. The exception 
to this rule that not unfrequently occurs is in favour 
of owners of vessels, which, in rendering assistance, 
have either been diverted from their proper employ- 
ment, or have experienced a special mischief, oc- 
casioning to the owners some inconvenience and 
lo6s» for nrhich an equitable compenBation fnay 
reasonably be claimed.* But in this case what did 
Lieut Porter do ? He permitted the men under 
his command to perform with the boats a sal- 
vage service; and on the ground of policy I 
think that officers of tlie preventive service should 
suffer their boats to assist vessels in distress ; but 
wch a permission may have its inconveniences, and 
it may sometimes be a matter at least for consider- 
ation how far the men, employed in protecting the 
revenue, ought to be allowed to quit the particular 
service for which they are engaged. The nature 
and duties of this ardupua service are however 
a sufficient reason for Lieut Porter not going out 
in person to the assistance of this vessel : but 
to acknowledge him as a salvor would be to intro- 
duce a sort of prize principle very inapplicable to 
cases of this description. In cases of prize, a com- 
mander on shore, if the capture takes place within 
the limit of his station, is considered as the ma- 
nager o£ the whole transaction, and, the property 
being condemned, is entitled to his proportion ; 
but, in questions of salvage, the Court must not 
act on the same liberality of principle tliat belongs 



• See the Mulgravcy Gakbutt, »w/r^, p. 77. 
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18t5. 



to prize cases. Here all is to be paid out of the ^^^ 
pockets of the British owner j -^ he alone has to jvbv. 4th, 
discharge all demands. The application^ I repeat, 
is novel ; and, in dismissing it, I go as far as I can 
in allowing Lieut Porter his expences.* 



* BRANSTON. Wilson. jitiwrseth, 

1826. 

This brig, homevrard bound, got into distress; and a lieu- Claimofapai- 
tenant of the royal navy, a passenger on board, contributed «cngcrto8aU 
his assistance ; and claimed to be remunerated for his services, timed. 

Per Curiam.-— Where there is a common danger, it is the 
duty of every one on board the vessel to give all the assistance 
he can ; and more particularly this is the duty of one whose 
ordinary pursuits enable him to render most effectual service. 
Ko case has been cited where such a claim by a passenger has 
been established ; though a passenger is not bound, like a mari- 
ner, to remain on board, but may take the first opportunity of 
escaping from the ship and of saving his own life. I reject the 
claim. 



UPNOR. Hadlow. 2£„y 2d^ 

1826.' 

QN tlie 15th of June the mast of a vessel was ob- saiTige refuMd 

served on the Grain Spit close to the Nore Sand, [L^'rS^l 
by five men who with much difficulty reached her : Jl)^^*^'L- 
they found the water over the upper dead eyes of <>' cre^) 
the shrouds^ the sails (except the mizen) washing if wm\ cmn. 
about ; no person on board, and no anchor out J^^e'Sl^ 
Tlie men witli other assistance were employed till 
the evening of the 18th, in securing the wreck and 
bringing her to Sheemess : she proved to be a fiat- 
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UnroK. 



May 2d, 
1886. 



bottomed barge laden with manure : the agreed 
value was 250/. ; and the action for salvage was 
entered in 70/. 

The owners alleged " that on the morning of the 
15th, in a breeze of wind, the barge safely grounded 
on the inside of the Spit ; that the master and lad, 
who navigated her, having made all safe went to 
the owners at Rochester^ who, on the same day, 
sent another barge, the Edgar ^ to her assistance ; 
that the sea prevented this barge reaching the 
Upnor till the next morning, when those on board 
hailed the men in the Upnor to go about their 
business ; that the Edgar then went away to wait 
for a change of wind, and did not return till after 
the Upnor had been taken to Sheemess ; that it 
was a very frequent occurrence for barges to ground 
upon the Spit^ and in other parts of the Medway^ 
where they remain in perfect safety till they can 
be conveniently floated off." This practice was 
denied by the men, who alleged, that on the l6th 
they communicated with the owners of the Upnor 
by letter, but that no answer was returned. 

Lushingiofiy in support of the demand. 

Dodson^ contra. 



Judgment. 
Lord StowelL — The affidavits are very conflict- 
ing ; but 1 do not think that the evidence is suf- 
ficient to support the claim of salvage. It seems a 
perfectly novel demand. Much reliance has been 
placed upon the affidavit made by the agent for 
Lloyds^ and he certainly expresses a strong opinion 
that it is unusual to leave barges in the state in 
which the Upnor was found ; but what materially 
detracts from the merit of this affidavit is, that he 



1826. 
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is also agent for the salvors. It appears to me UmoE. 
satisfactorily proved, that it is a common case for May 2d, 
vessels to be left on this sand ; and I think that 
individuals, who thus choose to expose their pro- 
perty to the chance of wind and weather, have a 
perfect right to exercise their own discretion upon 
the matter, and that other persons are not entitled 
to interfere. This sand has, it is represented, been 
resorted to as a landing place almost from time im- 
memorial. Here has been an interruption of a 
common usage ; and if I were to pronounce this 
to be a case of salvage it would create a very con- 
siderable alarm. I dismiss the owners, but, upon 
the whole, shall not allow them their costs. 



LADY CAMPBELL. BeETHAM. February ^2A, 

1826. 

f HIS was a suit brought by George Gower, for occanonai acu 
his wages, first as cuddy servant and afterwards n^ more thliT' 
as steward of the Lady Campbell. The owner «^"ai^»f> 

sailorSy and 

rested his defence on three grounds. 1st. Intoxi- latterly (when 
cation and the consequentincapacity of the steward ^vd^g'S^^ 
to discharge his duties. 2d. Embezzlement or de- ^"^^i^^i^iy 
struction of table linen entrusted to his care, dwewetotbe 
dd. That on the arrival of the ship atBlackwallf he strong liquon, 
quitted her before he was entitled. to tfiSfonStare 

Dodson, for the mariner. Primajacte^ the duties of * •«e^«^«^'» 
were discharged. He quitted the ship with leave. 
He cited the New PhceriiSf Lewthwaite *, for the 

♦ Vol. i. p. 198. 
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Lawt general principles applicable to cases of this de- 

Caiii>bkll. . .. 

_____ scnption. 



jvftruflry 22d, Lushifigton^ contra. The indulgence shown to 

the infirmities of a common man, cannot, without 
injury to the service, be extended to a case of this 
kind, where a man is paid high wages, and placed 
in a very responsible situation. 

Judgment. 
Lord StowelL — This action is brought by a 
mariner against George Beetham, the captain, and 
finally the owner of a vessel called the Ladi/ Camp" 
bell^ which proceeded as a private merchant ship, on 
a voyage from London to the East Indies ^in March 
1823, and back again to the port of London^ late 
in the following year. Though a private ship, she 
was nearly 700 tons burthen ; she carried out a 
cargo and about forty passengers, persons in various 
ranks and conditions of life, and, as far as it 
appears, was properly equipped in all respects for 
the voyage and the return. But she had the mis- 
fortune to encounter, in a very early stage of her 
progress, such tempestuous weather in the Bay as 
compelled her to seek refuge in the port of 
L'Orientf where she remained about six weeks. 
Gower^ the mariner, was employed in her at this 
time in the capacity of a cuddy servant, and so 
continued until their arrival at Madeira, where his 
immediate superior, the captain's steward, having 
incurred the displeasure of the ownef, was re- 
moved from his station, and Gower was promoted 
to fill it ; an occurrence which carries with it an in- 
ference that no displeasure of the captain had then 
affected him, but rather the contrary. In this 
station of preferment he continued till the arrival 
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at CaktUtay having made a short stay at the Cape qf qJ^^^^^ 
Oood Hope^ and likewise at Madras^ where she 



deposited several of her passengers and parts of her "^^^TaS***' 
cargo. At Calcutta he was advanced to a higher 
rate of wages for the return voyage, as were all the 
other mariners likewise on board the ship, of which 
Mr. Beeihamj the captain, was now the owner by 
purchase. It does appear that at the time of 
making the advance of wages, some expressions 
of the owner's displeasure at Gower^s past conduct 
broke out from the captain, but the only imputa* 
tion thrown upon him was that of having been neg* 
lectful; no charge whatever is made of habitual 
drunkenness, which habit, if it had existed, must 
have formed the most prominent as well as the 
gravest subject of reproach. His answers to this 
reprimand demonstrate that no such charge was 
then made to him, for it consists only of a denial to 
the charge of neglect, and an assurance of future 
diligence in his conduct; but nothing that then 
passed between the parties carries with it the most 
distant allusion to any habit of frequent intoxication. 
I learn from one of his two witnesses that he had 
been drunk once or twice on the whole of the out- 
ward voyage, which lasted nine months. Now 
though tliis Court does not mean to countenance 
any criminal excess of that kind, yet it cannot so 
far blind itself to the ordinary habits of men living 
for such a length of time in a frequent condition 
of extreme peril and fatigue, as to feel much sur- 
prize that a seaman, having the command, as this 
man from his station had, of strong liquors, 
should have been betrayed into two acts of in«- 
dulgence of that nature, nor can it consider them 
as sinking him below the common average of 
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Ladt 

CAXniBLL. 

■JRfAriMry 9Sd, 
18S^ 



a seaman^s morality. I am, upon the whole^ 
almost disposed to adopt the conclusion of this 
adverse witness, that he did his duty in the main 
very fairly ; and when it is pressed that the steward 
has more responsibility in his station, than a com- 
mon sailor in the ship, it is not to be forgotten that 
in times of extreme danger and fatigue he is ex- 
pected to take some share in the ordinary func- 
tions of a mariner, and that if stronger obligations 
of duty arise from his situation of trust, he is more 
exposed to the dangers of undue indulgence from 
his ready access to the means of gratification. 

It is, I think, no slight proof against the charge 
of frequent intoxication, that no such act is alleged 
to have been committed at the Madeiras^ or the 
Cape^ or at Madra^y or at Calcutta^ the port of 
repose, (and, as such, generally of that species of 
indulgence,) where he received another advance- 
ment in the matter of wages. I think the fact of 
his being not only continued, but advanced, first 
in station at the Madeiras^ and afterwards in wages 
at CalctUta^ proves that he cannot be justly deemed 
that incorrigible sot who was rendered incapable of 
performing his necessary duties* At such a place 
as Calcutta^ and even on board his own ship, it is 
quite impossible that the captain could not have 
found one to supply his place much more suffi- 
cient to perform its duties ; but instead of a dis- 
missal he shares in the advance of wages which 
were allowed for the very purpose of inducing the 
mariners, himself among the number, to continue in 
the vessel. Upon the view of all that is alleged 
to have happened, from the commencement of 
the voyage to their arrival at Calcutta^ and during 
their stay there, to their return to Madras, I think 
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myself justified in pronounciDg that nothing is ^^^^ 
proved that can tairly fix upon this person the im- 



putation of habitual drunkenness ; it is only in the '^**'J^^**' 
latest stage that such a degree of this species of 
criminality is attempted to be proved, as ought, 
when proved, to vacate solemn contracts between 
the parties, executed in all the forms required by 
the law. 

In observing upon this charge of drunkenness, I 
think it would have been entitled to more accept^ 
ance if it had conformed to that distinction of time 
to which the evidence, as far as it applies, can be 
deemed to apply with any effect ; the general pre- 
ponderancy of the evidence referring to antecedent 
periods, is, I think, exculpatory, upon the grounds 
I have stated. In the latter stages of the history, 
this man appears to have laboured under a great 
degree of bodily disorder, which discovered itself 
first at Calcultaj and advanced progressively; ' 
and, in the latter part of the return voyage, most 
rapidly, so as to render him often incapable of per- 
forming his diity, from a large and painful swelling 
in his neck. It is proved that in the voyage from 
Calcutta to Madras he was extremely cautious of 
liquor, as tending to inflame his disorder, and was 
on that account abstemious with respect to the use 
of liquors : in that part of the voyage from Madras 
to die Cape the disorder appears to have increased 
still more, and possibly increasing debility, though 
requiring something more of immediate support, 
rendered less effectual his resistance even to the 
most temperate use of strong liquors. At the Cape^ 
his neck appears to have been considerably in- 
flamed, and continued in a very aggravated state 
during the return, so as occasionally to prevent his 
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c^^m. ^'^^cution of the duties of his office ; fW)m which, 

nevertheless, he was not deposed, but was expected 

^'"*7bS*^ to discharge them even after its termination. 

Now, though it may be true, and I believe is in 
fact so, that such disorders about the throat and 
neighbouring parts are sometimes produced by 
habits of intoxication, yet they do not invariably 
spring from the same cause : the same effect not 
unfrequently arises without any preceding connec- 
tion with such habits ; and, when I do not find, 
by the history that I have detailed, that such 
habits did precede this disorder, I am indisposed to 
admit that the disorder proceeded from such habits. 
If a medical opinion upon the fact of the connec- 
tion between the habit and the disorder had been 
properly vouched by the medical person who had 
himself observed the progress of both, such testi- 
mony would have been highly material ; but no such 
person is produced, and I think the connection 
. appears to stand contradicted by the history of 
the case : and even if this should be at all ques- 
tionable, which I think it is not, it would be a 
question which the opinion of a surgeon, so de*^ 
livered at a second-hand, could not be permitted to 
decide. The fact that the steward was not super- 
seded from his office is more than a counterbalance 
to an opinion so conveyed. 

Another charge is founded upon an asserted 
fact of the waste and destruction of the linen en- 
trusted to his care, amounting to a considerable 
value. It appears that, upon the termination of the 
voyage, a great deficiency was found, but I see no 
evidence that affixes this deficiency to any embez- 
zlement or negligence imputable to the steward. 
No embezzlement is charged upon him, the fact 
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contended to be proved is the deficiency. Now it ^^^ 
muat be obsen^ed, that this person did not succeed 



to the office of steward until the arrival of the ^"^^^^ 
vessel at Madeira^ where the former steward had 
been discharged, certainly not on account of his 
merits. In what state these things were at this 
time is not proved ; how many of tliese remained 
to be transferred after the stay of six weeks at 
VOrienty or, indeed, at the Madeiras^ does not 
appear : the only evidence that no spoliation had 
been committed at UOrient is that of the captain's 
two witnesses. The purser states, that he had 
not seen or heard of any ; and, it is not very likely, 
that, if such an act had been committed, it would 
have been committed in any such manner as to 
convey itself to the ears or eyes of that officer : he 
likewise states, that he delivered the list of the 
goods contained to the present steward, but it is 
repeatedly denied by the steward that he received 
any such list, which is the less improbable, because 
the transfer appears to have been made without 
the superintending eye of this officer to see whether 
the goods corresponded at that time with the list 
that had been delivered to the preceding steward. 
By whom this list was examined and certified at the 
time of the delivery (if such delivery took place), 
does not appear : no such attention seems to have 
been used by the captain himself, or the purser, 
or other person whose duty and interest require a 
formal and accurate superintendence at the de- 
livery of the articles. The part of them which 
perished under the wear and tear of so many 
months, upon the outward and homeward voyage 
•—of a year and a half s use — of so many persons^ 
must, at least with respect to the smaller articles 
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be considerable, and some of the larger may be pre- 
sumed to have suffered no inconsiderable injury from 
the" operation of the same causes. But I think the 
fatal deficiency of the charge upon this individual 
for the loss, whatever it may be, arises from the 
slovenly and negligent manner in which the transfer 
was made to hira, without any comparison of the 
things delivered with those enumerated in the list, 
if any such list then existed. The schedule now 
exhibited is certainly of no authority, being not veri- 
fied upon oath, and cannot possibly affect the pre- 
sent party, who received the goods at a distance of 
time and after an intermediate possession. 

Upon the whole consideration of this case, the 
proof of delinquency on the part of this mariner 
does not appear to be supported by sufficient evi- 
dence, so as to invalidate the repeated contracts. 
On the outward voyage no imputation rests upon 
any solid authority, nor at any station to which the 
ship arrived upon her return, till her arrival at the 
Cape qf Good Hope. There this man is charged 
with a commencement of habits that produced in- 
firmities. Of the numerous passengers, not one 
individual is produced, nor any of the numerous 
crew, save the captain's immediate officers — the 
mate and the purser, and the testimony of one of 
these, a very fair and intelligent witness, is repug- 
nant to the charge, I think there occurs in many 
parts of the evidence a deficiency of particular and 
authentic intelligence which the Court ought to 
have received, and no account is given in at the 
end of the voyages of any preliminary conversation, 
that led to the diminished offer of 40/. To the 
party and to the Court the offer is presented in the 
form of, " Here is 40/. for you, and if you don't 
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accept it, you may go away;*' no explanation q^^I^^^ 
passed at the time, nor was any reference made to - 
former explanations, nor to the grounds and con- "^'^Jsw, 
siderations on which that particular sum is offered. 
These defects in the evidence have been occa- 
sionally in argument attributed to the dispersion of 
the witnesses, the surgeon, the passengers, and the 
people of the crew. If it is so to be accounted for, 
it is the misfortune of the captain and owners, and 
cannot be taken into the account, so as to act to 
the disadvantage of the other party; and I 
think I should much exceed the proper bounds of 
judicial caution, if, upon evidence so defective, I 
should withhold from this unfortunate person the 
benefit to which he is entitled, not only by repeated 
contracts, but by those contracts likewise con- 
firmed by the master's continuation of him in the 
office after full and fair opportunities of his re- 
moval from it. 

It cannot be denied that there are discordances 
in the. evidence which do not admit of any 
natural and easy reconciliation, and which must 
be attributed to the natural effects of those habits 
which frequently discolour evidence upon such 
subjects ; but my opinion is, that there is a pre- 
ponderancy upon the evidence in favour of the 
claim ; for that evidence fairly taken, exhibits the 
claimant as a person on the outward voyage not 
more tlian usually subject to the common habits of 
seamen. It would seem that it was not till after 
leaving Calcutta that his bodily disorder broke out, 
and produced a degree of weakness which gave an 
undue force to the influence of strong liquors, 
even moderately used; that the bodily weak- 
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ness itself, together with the effect, naturally in- 
creased upon their arrival at the Cape, and upon 
the following voyage, and that the fair result of 
this evidence is, that this person is rather to be 
considered as the victim of bodily disease, than 
of an habitual resort to a gross and disabling in-* 
temperance. I am the less inclined to enter more 
particularly into these inquiries, which contain 
some other charges of an inferior order, because 
it appears to me that the substantial difference 
between the parties is reduced to a very small 
value« The original sum demanded by the steward 
amounts to something above 89/*> from which are 
to be deducted the payments he has already re- 
ceived, which I shall refer to the registrar } they 
seem to amount to about Q5L ; there must be like- 
wise deducted the three sums of 15s4 each, which 
do not appear in the articles, and which this Court 
cannot enforce upon that account* If these sums 
are tolerably correct they will make a reduction of 
26/. or QJL from the sum demanded by the steward ; 
the parties have likewise offered 40/., to which 
oSkr I shall certainly hold them bound ; so that in 



DeceMber 2Sth, * The purser of the Lady Campbell had also sued for his 
A 1 ^^^' t ff ^^^^ ' ^'^y ^^ answer to bis demand, the owner pleaded, as a 
in answer to a set ofF, that 183/., a sum which exceeded the balance claimed 
■"j* forvr^g^y by the purser, was due to the owner for the passage of the pur- 
^ ser's wife. The allegation was opposed. 

/Vr CtJRiAM.— This Court cannot enter into the merits of 
this plea : at least I have no recollection of a plea of this de- 
scription being here received. In cases of wages the Court has 
an admitted jurisdiction; but this is a question of passage 
money. The owner must sustain the inconvenience of setting 
forth his claim in another Court. 

The Court rejected the allegation ; and pronounced lor the 
wages (admitted in Court to be due) and costs. 
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fact the whole disputed sum is reduced to about 23/., cJittmi. 
or thereabouts, and this upon a voyage to the Eait 



Indies and back again, for full eighteen months* ^''*782e.^^* 
oocitinua2K>e. 

I refer these accounts to the registi'ar with these 
directions, which I trust will, upon every consider- 
ation of prudence, terminate the present contro- 
versy. 



EALING GROVE. Falconer. Juneistb, 

1886. 

'PHIS was a cause of wages. The summary peti- a tailor** 

tion alleged " that in December 1824 the Ealing ^^ISS!^"©.**' 
Grwe being bound on a voyage from London to ^^^^^^** ' 
Dominica. James Carman was hired as a seaman for ^"J^ «<! ^fw« 

(at Dominica) 

the voyage, and signed the usual articles ; that the and not retum- 
vessel arrived at Dominica on the J 1 th of February SSiSiateiy 
1825, and there discharged her cargo ; that on the ^^^^^^^ 
13th, while the ship was at Dominica^ the chief ^^^ ""d 

* other property 

mate gave Carman and two other seamen leave to beingonboard), 
go on shore, which they did about S o'clock P. M. : ae^rtw^J^. 
that there being at the time no urgent duty on '^%\^f^ 
board they did not return that night ; but about w*mpiypuni8h. 

' o ' ed by 75 days 

11 o^ clock the next day, as they were returning on imprisonment 
board, they were taken into custody at the instance whra a^^ 
of the master upon a charge of desertion ; that "^ ^'"l?. ^ 

r o ' return to his 

they were committed to prison, and for the first 
fbity-eight hours were not allowed any thing to 
eat or drink. That Carman remained in prison 
seveftty^five days, and becaime ill firom the beidifiesB 
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of the food ; that on the 1st of May the roaster 

isifa, ordered him on board in his weak state, but would 
not permit him to do duty on the homeward voyage, 
informing him if he attempted it, he would blow 
out his brains. That the ship arrived at London 
in June 1825, and earned considerable freighf 

It was pleaded, contr^ — " That Carman, on 27th 
December 1824, while the ship was coming to an 
anchor in the Downs, and on many occasions 
during the voyage, conducted himself in a dis- 
obedient and mutinous manner, and refused to do 
any duty ; that in consequence of his general bad 
conduct, and on account of his not returning to 
the ship at Dominica, on the evening of the day on 
which he went on shore, the master and chief mate 
caused him to be apprehended ; that Carman, upon 
being brought before the magistrate, replied in a 
most insolent manner, that he acknowledged no law 
or authority over him in the country, and refused 
to return on board ; whereupon he was commited 
to gaol/' 

The allegation further pleaded, <^ that by an act 
(passed at Dominica, in ISCH, and confirmed by an 
order in council,) entitled " An act to prevent mas- 
ters of vessels from carrying debtors or their effects 
from off this island, and from leaving their seamen 
on shore, &c., and to empower justices of the peace 
to determine disputes between masters and sea- 
men,*' sect. 11. & 12. it is enacted, " that on com- 
plaint being made to any justice of the peace of the 
island by the master of a vessel, that any of his 
seamen hath deserted without the leave of such 
master, or, having come on shore with leave, or on 
duty, and refused to return on board, such justice 
is authorised and required to issue his warrant for 
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theapprehension of the seaman, and to determine the Eauwq Geov . 
difference, if any there may be, between the master june isth, 
and seaman, and to order the seaman to return on ^^^' 
board ; and, in case of refusal, to commit him to 
gaol until he consents to return on board, or the 
vessel is ready to sail, when, on the application of 
the master, the seaman is to be delivered to the 
master, he, the master, paying all lawful fees and 
expences, which he is authorized to charge against 
the seaman's wages, or so much thereof as the 
justice, before whom the seaman was originally 
carried, shall direct. That if any seaman not usually 
residing in the island shall be found on shore while 
the vessel to which he belongs remains in any of 
the ports or bays of the island, and the master of 
such vessel shall refuse to take him on board, on 
proof thereof being made on oath before one justice 
of the peace of this island, such justice may direct 
a constable to put the said seaman on board of the 
vessel at the expence of the master thereof; and if 
such seaman shall remain on shore after the de- 
parture of the vessel from this island, the bond 
entered into by the master and his sureties is for- 
feited. That the bond is required by the act to be 
entered into by all masters that arrive at Dominica^ 
before clearing out of their vessels, with two suffi- 
cient sureties, by which they become bound to His 
Majesty, &c. in 1000/. sterling ; conditioned, among 
other things, that provision be made for sailors or 
other persons brought to the island, that they do not 
become chargeable to the public, or be found desti- 
tute or begging within six months after the depar- 
ture of the vessel." The allegation pleaded " that 
such bond was entered into by the master of the Eal- 
ing Grove ; and denied that Carman was prohibited 

VOL. II. c 
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BALnroGEaTK froni doing duty on the return voyage, or threatened 
June 13th, with personal violence ; but that he was not required 
^^^^ to do duty, inasmuch as he was considered as not 
belonging to the ship.'' — This allegation was ad- 
mitted after argument ; and a responsive plea being 
afterwards admitted, the cause came on for hear- 
ing upon the effect of the evidence. The sum de- 
manded was 10/. 175. 

Lushington for the mariner. 
JenneTj control. 

Judgment. 

Lord StowelL — - The numerous and bulky papers 
in this case contain a question of small importance 
in pecuniary value, arising upon a claim made by a 
seaman against the part-owner and master of the 
ship Ealing Graven as the residue of wages yet due 
for a voyage from London to Dominica^ and a 
return voyage to London. The rate of wages is 
not disputed, but the payment is resisted upon the 
assigned grounds of misbehaviour during the out* 
ward voyage, and an act of desertion committed at 
the Island of DomnicOj where the seaman suffered 
an imprisonment for no less a period than seventy- 
five days, and was then brought to England without 
wages, or any permitted labour in his capacity of 
a seaman. 

One circumstance at the outset of the voyage is 
stated by the captain, which, I confess, has pro- 
duced rather an unfavourable impression upon my 
mind, in a case where I think there are just im- 
putations on both parties. It is alleged by the 
captain, that upon an occasion happening in the 
Downs on the outward voyage, this manner was 
guilty of a neglect of duty in what is termed a 
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paying out of the cable. The mariner alleged ss an g^^^^ Q' 
excuse^ that there were too many men already em- june im, 
jdoyedin that business ; that they were in each other's ^^^' 
way; and that therefore be retired from that service to 
maice preparations for the ship's breakfast, of which 
the time was very near. The captain did not admit 
of this reasoning, and ordered him back to his em- 
ployment, which order he obeyed, but not without 
using expressions of a very mutinous and disorderly 
nature; such as, <<that he would not obey any 
orders but such as he himself approved, and that 
he would not be controlled by the captain." These 
words are not proved ; but taking it that such words 
were used in the hearing of the captain, I cannot 
but think that he comes with rather an ill grace to 
require from the Court any redress for subsequent 
ill-behaviour, after having suffered such outrageous 
behaviour as this to pass with perfect licence and 
impunity, when it was perfectly not only within 
his power, but, as I think, within his duty, to give 
himself redress by an immediate discharge of the 
seaman. This was at the very outset of the voyage, 
in the Domts, where it was easy to procure another 
mariner, able and willing to do the duty which this 
man had declared he would not do^ though he had 
signed articles to a contrary effect a day or two 
before, and had obtained, for that reason, the terms 
of payment which he himself had dictated. 

A previous circumstance had occurred, which is 
represented, in the evidence, as having given an 
undue provocation to the captain, and to have led 
to all the unfortunate consequences that followed 
at Gravesendf where the articles were signed. It 
was proposed by the captain that they should be 
signed for 45^. the month. Some of the men ob- 

c 2 
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^^•"^^^^^'^ jected to this, as being below the common rate of 
jmrng 131b, We^i India wages. Carman headed the party that 
'^^ objected, and refused to subscribe the articles ibr 
less than 50s. ; and this being reusted for some short 
time by the captain, the objecting party called a 
boat, took their clothes with them, and were quitting 
the ship, when they were recalled by the captain's 
submission to their demand, and they executed the 
articles* I find no reason to believe that their de- 
mand was not justifiable by the common usage at 
that time prevailing; but it is alleged that the 
captain felt difierently ; that the demand excited 
strong resentments in his mind, which occasionally 
broke out in harsh treatment of this individual, 
whom he considered as the leader of the opposition ; 
and I cannot say that there is nothing in the evi- 
dence to countenance a suspicion, that such was 
the effect upon the mind of the captain. 

After leaving the Downs the voyage proceeded 
prosperously, but not without occasional interrup- 
tions of the peace of the ship, by jarrings between 
the captain and this mariner, who certainly does not 
appear to be a man of a soft and yielding temper, 
but, as one of his witnesses describes him, ^* a wrangle- 
some chap.*' At times, another witness says, " that 
on account of the dispute about wages, the captain 
and chief mate were always foul of him. The man 
tried to be peaceable enough, but they were always 
jawing of him, and finding fault with him without 
any occasion." Some incidents during the voyage 
are mentioned to his disadvantage. He one day 
brought up a piece of beef with a complaint that 
" it was not altogether so good;" but it rather turns 
out upon the evidence to be a complaint that he 
had no vegetables with it, the beef being at the 
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bottom part of the cask, where it is inferior and EauhoGiiw. 
rather unsavoury without such an accompaniment, june i3tii» 
although not unwholesome ; for 1 think it is to be ^®*^ 
admitted, that the larder on board this ship was 
very decently provided. 

It is stated likewise that when they approached 
Dominica he neglected or refused to reef the top- 
sails ; but the proof is, that he was employed in 
other duty and did not refuse to execute this; and 
the charge concludes, I think rather ludicrously,—- 
that he endangered the safety of the ship by calling 
off the attention of the captain from the care of its 
preservation, by irritating him. There are two or 
three other incidents that occurred in the voyage, 
pretty much of the same nature, which shew him 
to be, whether justly or unjustly I will not say, 
very obnoxious to the resentments of his captain* 
Upon the last of these occasions he requests his 
dismission from the captain, by saying, — " Sir, it is 
quite clear that you and I cannot agree ; therefore, 
I hope, when we get to Dominica^ you will give me 
my discharge from the ship." This was no unfair, 
demand on the part of this person, particularly if 
he conceived himself to be a marked man, treated 
with peculiar unkindness. The answer of the 
captain, vouched by two witnesses, is worthy of 
more remarks than one, who says, " I give you 
your discharge, you damned rascal ! 1*11 work the 
fifty shillings out of you first." In the first place, 
it proves that there was no complaint against the 
person that called for his discharge — it is rather a 
declaration of general amnesty* In the next place, 
it is a confirmation of what is alleged, that there 
was a root of bitterness remaining in- the mind of 
the captain, on account of the original sin of the 

fifty shillings. 
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EikWKQQmort . After entering the port of Daminiea. and dis- 
isib^ charging the cargo, an occurrence took place 
which is repeatedly charged as an act of desertion* 
It appears that two men. Carman^ and a younger 
seaman by the name of Falconer^ prayed leave of 
the chief mate, who was then in command of the 
ship, to be permitted to go on shore in the boat ; 
to which he replied, ^< by all means, but you must 
come bade by gun-fire in the morning,** as Falconer 
understood it, but, as the second mate describes it, 
«< guB-fif e or sim-set in the evening,** which I think 
the more probable. Falconer describes their con- 
duct on shore in terms of great apparent truth and 
sincerity j he says, they went to a place of enter- 
tainment, where Carman and he got very drunk ; 
what became of Carman that night he knows not, 
but he himself slept all night under the table, never 
beard the gun fire, and if he had, could not have 
got out, being fast locked in the room; in the 
HAorning Carman joined him ; tiiey sallied out and 
zpet another mariner, named Brt/an^ who had like- 
wise come on shore the previous day in another 
boat ; they agreed to go to the canteen to see the 
soldiers ; there, again, he says, they adjourned into 
a grog-shop, where they repeated the excesses of 
the night before, two of them getting completely 
drunk, and Falconer^ as he describes it, three parts 
drunk, where they were met by the captain and 
civil officers, carried before the magistrate, and 
charged with desertion. 

Now, certainly, this conduct of theirs was crimi- 
naJ^ and, as such« a just subject of punishment It 
was an immoral act, it was a gross abuse of a 
covenanted indulgence ; but as to the crime of 
desertion, it no more resembles that than it does 
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a robbery or a murder. They had left all their BAl^loC^MT«. 
clothes on board, and made no preparations, and jum 19^ 
their conduct on shore was the very reverse of ^®^^' 
what must have been the conduct of men medi- 
tating an escape ; and if they had suffered a few 
days confinement, and abstinence particularly from 
the use of liquors, and had then been sent on board 
the ship by order of the magistrate, few people 
would have thought them treated with undue se- 
verity, notwithstanding all the indulgence gene- 
rally shown to the habits of such men, in resorting 
to the grosser pleasures on shore after the fatigues 
of a long voyage, . the cargo landed, and the ship 
put into a state of perfect security. 

What the conduct of these men before the mar 
gistrate was is hardly worth inquiry ; they were 
not in a responsible condition, and what they might 
say could be deemed little better than the effusions 
of so much liquor. Falconer is remanded to the 
ship, to which he professed himself willing toTeturn; 
the other two were sent to prison j one of them, 
Bryan, after six weeks imprisonment, was per- 
mitted to return to the ship, at the intercession of 
the capt^n ; the other was continued for nearly the 
space of three months, till the ship left the island, 
and he was then put on board and brought back 
to England, not as a seaman, but as a prisoner or 
passenger, sent under the authority of the magis- 
trate, not being permitted by the captain to re- 
sume his connection with the ship, or to perform 
any work, or earn any wages during any of the 
return voyage. 

It IS impossible, I think, not to consider this » 
treatment extremely harsh, — to be shut up in the 

c 4 
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EauvoGeoti. loathsome prison of a very limited island/ fed 
June 13th, scantily with wretched and unwholesome fare, (for 
^®^^' which, nevertheless, he was to pay at the rate of 
near a shilling a day), affected in his health by such 
confinement, and with liardly any society but an 
occasional visit from some of his associates belong- 
ing to the ship. I think it is extremely difficult 
to find a sufficient justification for such treat- 
ment Two justifications are attempted — one is, 
that he himself refused to go on board the ship 
during the whole of this time, and that he preferred 
the Squalor careens^ with all the discomforts at- 
tending it in this warm climate, to the ordinary 
course of his employment, as a free mariner, on 
board an English vessel. It would argue such in- 
credible perverseness of mind, such a contradic- 
tion to all natural feelings, that hardly any evidence 
could be admitted to substantiate it ; but, in fact, 
the evidence inclines strongly the other way. He 
is proved to have declared his wish to be restored 
to the vessel ; and, in fact, the turn of the evidence 
on the part of the captain is rather to show that 
it was the captain himself who opposed his return. 
A more favourable season of the year was coming 
on, when the expense of a mariner could be better 
spared, and the obnoxious fifly shillings recovered 
by that act of parsimony. It was, besides, in the 
power of the magistrate, at the instance of the 
captain, to have sent him on boaid without at all 
consulting him, as is the usual practice in such dis- 
tant colonies where seamen prove refractory; it 
must have been by an understanding between the 
magistrate and captain, that this remedy was not 
applied in the .present case, and this seaman left to 
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languish in a prison, instead of being usefully em- Eaukg Giov«, 
ployed on board the vessel to which he had com- june isth,. 
mitted himself. ^^^ 

But another justification is resorted to, that the 
captain had given a bond, with a penalty of 1000/., 
for leaving any of his mariners upon the island ; 
for it seems it is the law of Domnica^ that a cap- 
tain is compellable to give such a bond, and that 
this captain had been so compelled. Now, I hope 
I do not violate the respect due to the authority by 
which this privilege has been conferred, when I 
observe, that its misapplication may produce very 
inconvenient consequences : a penalty of 1000/., 
which was the penalty of the bond given, seems 
rather, on the part of the island, to invite desertion, 
for it is a sum very greatly exceeding the possible 
expence which the island could incur. By one or 
more mariners being left upon it, their island treae 
sury would be a gainer by it. In the next place, it 
may bear hard upon the captain, by imposing upon 
him a disability of discharging any seaman, however 
refractory ; and as to its pressure upon the seamen 
themselves, I think the facts that I have stated 
respecting this unfortunate mariner sufficiently 
show the oppressive severity with which the ex- 
ercise of such an authority may be inflicted. 

It appears, that the magistrate sent this man on 
board, to return in her to England^ and he could 
only be sent by the magistrate to that ship, as a 
mariner belonging to that ship ; in that character 
he is re-instated, for he had no power to send him 
in the character of a prisoner. However, in the lat- 
ter character he seems to have come to England^ not 
being permitted to do any duty on board, though 
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EAMiwg»onu extremely willing and desirous, having so expressed 
June i9di, himself to more than one person ; and his suffer- 
ings are completed by his returning pennyless to 
England^ after having been compelled to pay for 
his miserable subsistence in the prison, for the space 
of near three months. 

Upon the whole, I am not conscious that I can 
do more than direct a very moderate compensation 
for the sufferings of this individual, when I pro- 
nounce him entitled to the wages for which he sues, 
together with the necessary expences incurred in 
recovering them. 



jim<;2oui, MARY. Ardlie. 

18S6. 

Motion for 'pHlS was au application to enter an appeal, in a 
«n apped, in a causc of wagcs, f rom a decree of the Vice Ad- 
ft^^a'd^ miralty Court at the Cape of Good Hope ; the 
^JiVc^ulf' decree was made on the 3d of December 1824. 
at the Cape 18 Josevk MuTTZ, iu his affidavit, deposed : — " that 

months before^ . i . 

refused; do hc WHS a uative of Ltsboti, and was hired in January 
~mrtSS^" 1S24, and signed the ship's articles as a mariner (at 
being stated. ^^ ^^^^ ^f ^j^ jq^^ p^j. month), ou board the above 

ship for her voyage to London i that the ship sailed 
with cargo, touched at Madras, and on the 9th of 
Jufy 1825 was wrecked near the Cape qf Good 
Hope : that while in the service of the ship, the 
deponent was dangerously ill, and, so continuing, 
was unable to assist the rest of the crew in saving 
the cargo and materials : that by the end of October 
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the rest of the crew had succeeded in sa\dng a great ^^^^' 
part of the cargo, most of the rigging, sails, and jum 20^ 
provisions, and the hull of the ship, which were 
ultimately sold, and the proceeds of the hull, rig- 
ging; and sails, were more than sufficient to pay the 
whol^ of the wages of the deponent and his ship- 
mates ; but fiiat the same not being paid, a suit was 
instituted at the Cape^ in which wages were pro- 
nounced due as far as freight had been received, 
viz., till the arrival of the ship at Calcutta : that the 
deponent, being thereby deprived of any relief, en- 
tered on board the Vansittart, and continued in her 
service till her return to London^ about three weeks 
ago : that the owners of the Mary having since 
refused payment of his wages, the deponent is now 
informed, that, owing to some trifling informality 
in the proceedings of the professional persons em- 
ployed by the mariners at the CapCj in not inter- 
posing an appeal, his only remedy is to apply to this 
Court for its permission to appeal/' The affidavit 
further stated the good conduct of the mariner while 
in the service of the Mary. 

Addamsj upon this affidavit, moved on behalf of 
the mariner, and referred to the Neptune, Clark •, 
to flJiow that the mariner, if the appeal were enter- 
tained, would be entitled to a decree for wages to 
the time of the wreck. 

Jenner and Lushington for different part-owners. 
The owners and underwriters have settled the whole 
accounts. There was no previous intimation of an 
2q>peal \ and if it were now admitted, it might lead 
to endless litigation, and the owners be involved 
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in great loss. When the vessel was in distress, the 
conduct of the crew was highly reprehensible. 

Per Curiam. — I do not think that the circum- 
stances laid before me are sufficient to justify a 
permission for entering an appeal : and I reject the 
application. 

Motion refused. 



JuneVIth, 
18S6. 

In acatueof 
coUiflion the 
proteitof the 
matter of a 
foreign vesiely 
nrhicfa being 
in diitrete 
wai in tow by 
tbeveeielnin 
foul of, is fvf 

inter tiiot adih 
and not admis- 
sible evidence 
where no neces- 
sity exists. 
The Court may 
order compen 
sation for con- 
sequential da- 
mage. 



BETSEY CAINES. Wilson. 

'pHE Minerva^ while assisted by the Flora in 
towing a foreign vessel into Yarmouth^ was run 
down by the Betsey dairies. In the protest by the 
foreign master (attested by two of his seamen), it 
was stated, ** that he saw a large brig (the Betsey 
Caines) running before the wind towards them ; 
that he hoisted a lantern and repeatedly hailed her ; 
but that she continued her course, ran foul of the 
smack Mviervaj and sank her." The owners of 
the Minerva brought a suit for the collision, and 
annexed a copy of this protest to the third article of 
their libel. The fourth pleaded, " that the smack 
was of 48 tons burthen, of the value of 500/., and 
that at the time of the collision she had a cargo of 
fish worth 100/., and other effects on board worth 
75/. ; that the owners sustained a further loss of 
50/., as she could not complete the salvage ; and 
that it had been agreed between the two smacks 
that 50/. should be given to the Minertmy as being 
the first employed j but that as the Flora singly 
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completed the service, this was a set-off, and the cIhIm 

two smacks having shared equally, the Minerva 

was, by being run down, deprived of the benefit of ^%^^* 
the agreement'* 

Jermer and Pickard objected to these articles of 
the libel. The protest is quite inadmissible ; it is 
res inter alios acta: and there is no instance in 
which this Court has inquired into consequential 
damage. 

Lushington and Dodson contra. — Unless the 
protest is allowed, we shall be entirely deprived of 
^ny evidence from the master and seamen of the 
foreign ship : we could not detain them for exam- 
ination. The Minerva^ at the time she was run 
down, had performed one day's service, and was in 
the act of earning the sum alleged, which has been 
called consequential damage, but which may be 
regarded as quasi freight. 

Judgment. 
Lord Stowell. — This has been a very unfortunate 
adventure. The smack was performing a very 
useful service to a foreign vessel, and in the per- 
formance of that service was run down and de- 
stroyed. If the effect of that collision had been to 
destroy the persons on board the smack, it would 
be a reason for admitting evidence not strictly and 
technically legal ; but none of the crew were lost ; 
all survived, all are capable of being witnesses. A 
case of necessity then does not exist, such as might 
induce the Court to open a door for the admission 
of any evidence ; and since it does not, I should 
be unwilling to allow a protest to be introduced 
that has been properly described as res inter alios 
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acta : I therefore reject the protest, and the article 
that pleads it 
Ts^' There is less weight in the seeoiid objeclion. 
No authority has been mentioned by which the 
Court might be induced to consider itself excluded 
from entertaining a question of consequential dam- 
ages ; and I cannot persuade myself thapt the jurist 
diction is so limited in this respect as the argument 
would suggest. Besides, this is not a mere claim 
for consequential and probable advantage only, for 
the smack was actually in the pursuit of earning 
that which it had been stipulated she should rew 
ceive. I reject the third, but admit the fourth 
article of the libel.* 



On 3d of July 1827, the Couit, assisted by 
Trinity Masters, pronounced, that the owners of 
the Betsey Caines were entitled to be dismissed 
from the action. 



'May l5tb, * In the Yorkshireman^ Forman^ a case of collision, in which 

18S7. \i ^as alleged that a fishing-smack was run foul of by the steam- 
boat while the smack was on a TOjage from London to Norway 
to receive a cargo of lobsters, and that from her damage it be- 
came necessary to hire another smack for that purpose ; the 
Court (having condemned the owners of the Yarkskireman in 
the amount of repairs, and in costs), afVer argument, directed a 
reference to the registrar and merchants to report the amount 
of freight paid to the vessel substituted for the fishing-smack, 
in: order that the same might be allowed as consequential 
damage. 
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A VISO. Da Silva. :hmt 27th, 

1826. 

'J^HIS ship, under Brazilian coloars, and laden The jprincipiet 

with four hundred slaves, was captured on the fn^^M^SJ" 

26th of September 18«4, by H. M. S. Maidstone, ^SlSil^'T^ 

CapL BuUefiy in company with H. M. S. Bann, ^ capture of 

ships engaged 

Capt. Courtenai/f and wascondemned zXSierra Leone in the slave- 
under proceedings instituted by C«^i. BuUerij in his ^^£^^^1 
own name ooly^ Capt. Caurtenay, being afterwards ^^Jl ^^^ ^ 
apprized that his ship was not named in the decree, two Tesaeis as. 
mi that it was Cupt Bullen*» intention to resist the ^h pur^, 
claim of the Bann to share in the grant of bounty, SdSB^'^i'n** 
memorialized the treasury; and he then was in- the chase and 

*' , rendered sub- 

formed that the claim must be established in the sequent asust- 
Court of Admiralty- A monition was then issued SS to^" 
against the commander, officers, and crew of the fo^^J^^X^ 
Maidstone^ to show cause why the Bann should «nd in the pro- 

ceeds of the 

not be admitted a joint chaser and seizor; and in ship, stores, 
support of the claim an allegation was ofiered, ""^^^'k©- 
pleading in substance : — ** that, in March 1824, 
Capt Courtenay being instructed by the Admiralty 
to put himself under Capt. BuUen, off the coast of 
Africa^ for the purpose of preventing slave traffic, 
was on the ^Sth of May ordered by Capt. BuUen 
to place himself under his command y and on the 
25th of September directed the Bann to keep com- 
pany with the Maidstone during the night : that on 
the next morning at day-break a strange sail was 
discovered distant ten or twelve miles from the 
Banuj and, a signal being made by her to the 
Maidstone, both ships went in chase ; but the Maid- 
stone, being a superior sailer, passed the Bann, and 
about half past nine A.. M. took possession of the 
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^^^^^ Aviso, the Bann being in sight and in chase, dis- 
June27ih, tSLUt between two and three miles, and fast coming 
up : that Capt. Courtenay was then sent to the 
island of St. Thomas^ and was thereby precluded 
from claiming as a joint seizor : that the two ships 
were associated and engaged in the same service • 
that the Bann was in chase, in sight, and fast 
coming up when the seizure was efiected, and 
was therefore entitled to share in the proceeds 
and in the bounty-money payable for the slaves." 

Lushing ton and Dodson opposed the allegation. 

The circumstances of the capture are not de- 
nied ; but the principle applicable to war captures 
cannot operate in cases where there is neither in- 
timidation nor encouragement ; for what slave- 
ship can resist a frigate ? The labour and trouble 
fall upon the actual captor ; he alone is responsible 
to the owners if a seizure is wrongfully made. Con- 
structive assistance is the foundation of the plea ; 
and that cannot avail. Bounty under the 1 & 2 G. 4. 
c. 99. s. 6. • resembles as nearly as possible head- 
money, to which the actual captor is alone entitled. 

Jermer and Phillimorey contra. — Captures whether 
in war or peace are not distinguishable as respects 
a question of this description : the Bann was as- 
sociated with the Maidstone, and directed by Capt. 
BullenXjo chase. Bounty-money for the capture of 
slaves has not been assimilated by the legislature to 
the principles on which head-money is granted; 
but it more resembles forfeiture under the revenue 
laws. The whole tenour and instructions of the 
order in council of the 14th of October 1816, which 



* See 5 G. 4«. c. lis. <.68. 
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has frequent reference to joint capture^ recognize 

the right of joint seizors and captors to share in the june 27tb, 

distribution of the bounty ; and there is nothing to 

take the present case out of the general principles 

of intimidation and encouragement applicable to. 

association. 

Judgment. 
Lord StaweU. — This is a case very properly 
brought before the Court for its judgment f for 
though somewhat like cases may have preceded it 
in point of fact, yet as none of them have been 
subjected to a decision, no principles have been 
established by any authority respecting the interest 
concerned. The interests in the present case are 
asserted to be those of a joint capture ; and the 
circumstances under which they are stated to arise 
are the following : ~* H. M. S. the MatdstonCy com-* 
manded by Capt. BuUen^ was sent, under orders 
from the Admiralty, to cruise on the coast of 
4fric(h but sent there- for the express purpose of 
capturing all vessels carrying on the slave trade, in 
breach of the treaties subsisting between his majesty 
and foreign powers, and thereby subjecting them, 
selves to British capture and confiscation. This 
was the great and peculiar object of Captain BuUen^s 
mission. No other object of the mission appears in 
the orders cm which he sailed ; and he was on the 
station^ and so employed, when the present trans^ 
action took place. In the early part of the year 
1824i, orders were given by the Admiralty to Capt 
Courtenat/j commander of H. M. S. BaTm, to take 
his vessel to the coast of AJrica, and there put 
himself under the command of Capt. Btcllen. Thia^ 
I think, cannot be considered as a mere geneitd 
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^^^' order, but must be deemed a special order, pointing 
June 2?th, to employment in suppression of the illegal slave 
trade; for that was the especial appointment of 
Capt. Btdlerif who was appointed to that station for 
that specific purpose, and, as far as appears, for no 
other; and therefore, in all fair construction, H.M.S. 
Bann being ordered to that station, and being put 
under the orders of Capt. Bullen, must be deemed 
to be sent out to co-operate in the same purpose 
for which that officer was employed, that is, of 
capturing ships illegally concerned in carrying on 
the slave trade. 

It appears that, in prosecuting this design, 
after having put himself under the orders and in- 
structions of Capt BvUeTiy Capt Courtenay had 
examined a Portuguese ship, which was suspected 
of carrying on that trade, but which, at the time 
ef the inquiry, had no slaves on board ; he is after- 
wards sent off on a slave-capturing expedition by 
Capt BuUen to examine the coast for that purpose, 
from Caps Coast Roads to the river Cameron^ with 
orders to return and join, after examining the 
cruizing ground off St. Thomas. This order was 
obeyed, and the Bann received a further order to 
join the Maidstone^ which she did, and continued 
in company for the night, and at day-break she dis- 
covered a strange ship, nearer to herself than to 
the Maidstonej to which she gave chase, after 
making signal to the Maidstone^ to announce what 
she had observed, and what she was then doing. 
The Maidstone immediately joined in the chase, 
and, by the powers of superior sailing, outstript her 
consort^ and approached and captured the vessel 
or slave ship, containing four hundred slaves ; the 
\Bann soon after came up, and recognized her as 
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the very same vessel which she had examined a few 
days before, when she was empty of any cargo. The June 37di» 
Barm then offered her services in any way in which 
she could be useful to the securing the vessel, and 
bringing her into port, and was actively employed 
in carrying the hawser, by which the captured 
vessel was to be towed into port ; the Maidstone 
declined the acceptance of any further service, and 
carried the vessel to Sierra Leone, where she was 
proceeded against before the commissioners, in the 
name of the actual captor only, and by their au- 
thority adjudged to his vessel. 

An application is now made to this Court, ac- 
cording to the act of parliament, on behalf of the 
Barm, as a joint captor of the vessel, and, as such, 
entitled to her proportion of the value of the ship, 
stores, and a proportion of the bounty money, like- 
wise merchandize, if any. 

Upon this statement of facts, it is impossible to 
describe a more complete continuity of association, 
short of actual capture, from the beginning to the 
end of this transaction. Without retracing all the 
preceding proofs of association betwixt these two 
vessels, I content myself with observing, that the 
Bann was the first discoverer of this vessel, and 
communicated the discoverv to the Maidstone, and 
wa3 only prevented by the superior sailing of that 
vessel fh)m J)eing the actual, and even sole, captor \ 
that afler the capture she gave assistance, and 
offered more. Under all these circumstances, is 
she entitled to be considered as a joint captor, with 
respect to the ship, and merchandize? I venture 
to say that I see no sufficient reason why this 
ship should not be admitted to a participation in 
the benefit arising from them, for she certainly 
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^"f^^ would be so admitted upon the most temperate 
jmw 27tb, application of that law which the Court of Ad- 
miralty is in the habit of applying ; and I must 
presume that the legislature, in conferring the 
jurisdiction on the Court of Admiralty, meant it 
should apply its own principles upon the cases sub- 
mitted to it, or at least as far as it was proper to 
apply them. It did not mean that the Court of 
Admiralty should frame a system entirely new, 
and peculiar to this new subject, but should de- 
termine the cases submitted to it upon its own 
principles, with such accommodations as it might 
be proper to apply in cases, though not exactly the 
same, yet bearing much affinity to them. The 
persons acting in contravention to the treaties are 
to be considered as the enemies of the contracting 
parties, and their property confiscated as such by 
the captor, their persons only being left to such 
measures of vindictive justice as their respective 
countries may think fit to inflict Here is an un-^ 
doubted animus capiendi-^ here is a specific endea- 
vour — and here is to be faiiiy added the increased 
terror of the enemy (for enemies, I repeat, they 
are to be considered, under the treaties,) produced 
by the apparent increase of hostile force. 

A distinction is attempted with respect to the 
produce of the bounty-money. The latter, it is 
said, approaches nearer to the case of head-money,' 
which has usually been treated as vesting in the 
actual captor alone, and not giving an interest 
to any who are not concerned in effecting the 
actual surrender; but that is bounty proceeding 
out of the public purse, vested in the captor by act 
of parliament, and has, therefore, received a very 
limited construction under the words of that act } 



THE fflGH COURT OF ADMIRALTY. 



37 



but this bounty is a representation of the property 
captured, being a reduced valuation of the slaves 
taken, the res ipsa of the property captured ap- 
proaching much more closely to the nature of 
cargo. I think, therefore, that it is to be consi- 
dered as liable to the same distribution. I will not 
say, that this ought to be carried possibly to the 
extreme length to which the principle of capture, 
by mere or accidental sight, has been carried in 
prize law, and which it has not been the policy of 
later times by any means to favour. 

If this case at all approached to a claim of that 
nature, I should not venture to give it a favourable 
reception ; or, at least, I should not, without great 
and cautious deliberation, presume to transplant 
such a principle into this new subject. But this is 
a case of a very different kind : here is association 
and a high degree of co-operation throughout in an 
act belonging to that service to which these ships 
were specially appointed. 

Upon these grounds, I am clearly of opinion that 
the claims of the Bonn ought to be admitted. In 
the arguments, use has been made of the general re* 
venue acts to justify this conclusion \ but I shall 
be content to use those arguments without pressing 
them more particularly, because they belong to a 
diflferent system less familiar to us in construction 
and administration, than that which we are in the 
habit of administering, and admit of an attention to 
some different considerations. The only act to 
which I shall think it necessary to allude to ex- 
pressly, is the act of the 1st and 2d of His present 
Majesty, c. 99*f which confers a jurisdiction on the 
Court of Admiralty, and which seems to have in 
view a case similar to the present, for one hardly 
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can see any oilier subject upon which it could 
operate ; since a case of actual and entire joint cap- 
ture could not properly be a subject of any doubt, 
as the commissioners would naturally^ themselves, 
pronounce in favour of both ; and it could scarcely 
be in any other tlian such a case as this, not amount- 
ing absolutely to an actual joint capture, that a 
resort to the Court of Admiralty would be found 
necessary. I think, that, in conferring this jurisdic- 
tion upon the Court of Admiralty, it was intended 
to give that Court specially a jurisdiction of joint 
capture, leaving it to apply the principles of joint 
capture cautiously and temperately, and with such 
reserves in that application as a new subject would 
properly require. 

Upon the whole, I admit the allegation to proof* : 
if proved, it will give the party an interest not only 
in the bounty, founded upon this moderate valu- 
ation of the slaves, but likewise in a proportion of 



JforcA 28th, 
1827. 

A Testel, nrhich 
had chased a 
slaTe ship into a 
vituadon from 
which she could 
not escape, and 
then (being her- 
■elf forced by a 
leak to abandon 
the chase) in- 
formed the cap- 
turing vessel 
thereof, held 
not entitled as a 
joint captor. 



* Id the Orestes a question arose on the capture of a Spanish 
brigantine, with 265 slaves on board, taken into the Havannak 
by Lieut. Bennett of H. M. S. Speedwdlf where the Court of 
mixed Commission condemned the brigantine, and decreed 
the slaves to be emancipated. A monition having issued out 
of this Court against Lieut. Bennett to show cause why Lieut. 
Lotoe, his officers and crew, should not be pronounced joint 
captors and seizors of the brigantine, and entitled to share 
in the bounty money for the slaves, his interest was denied ; 
and it was then propounded in an allegation, of which the 
six first articles, in substance, pleaded:— That H. M. schooner 
Umon, Lieut. Lcwe^ by an order from Vice-Admiral Sir 
Lavorence Halsted^ commander in chief on the Jamaica station, 
placed herself under the directions of Capt. Hohson^ of the 
Ferrety by whom he was instructed (on 17th December^ 1825) 
to fall in with and put himself under the orders of H. M. 
schooner Lion^ Lieut. Smithy employed in the suppression of 
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the ship, her stores, and every thing in her that ^ 
constitutes her value. The allegation expressly, juM^itXh 

° 1S26. 

piracy and slave trading. The seventh pleaded : — That on 
the morning of the 26th o^ February^ 1826> the Unions being 
thus associated with the Liouy and in company with her on a 
cruize off Key Salj to the northward of the island of CubOf the 
wind blowing from about N. £^ chase was given to a strange 
saily a brigantine under Spanish colours, to windward, which 
shortly afterwards made all sail towards the coast of Cuba ; that 
the chase was continued during the whole of the day, but they 
lost sight of her at night. On the 27th they resumed the chase 
till past 8 p. m.y when, owing to the night and the weather, they 
again lost sight. The 8th and 9th : — That, to intercept her 
passage to the Havannah^ Lotoe bore up for Key Baly and at day- 
light on the 28th again discovered the brigantine, but the Lion 
was not then in sight ; that the Union instantly recommenced 
the chase, and continued it during the day, and about 7 p. m. 
they entered the S. £• end of the gulph of Providence^ when 
the chase was continued northward up the gulph close to the 
shoals along its western side ; that about 9 a. m. on the follow- 
ing morning (1st of March), the Union having got off from a 
shoal on which she had struck, the brigantine being then out of 
sight, and from her situation, and the course she was steering 
on the preceding evening, there being no outlet to the west- 
ward, and it being impossible for her, as the wind then was 
(N. £.), to get away to the eastward without being captured hy 
the Unionf Lowe felt convinced that the brigantine had run 
ashore on a shoal on the western side of the gulph, called the 
Grass Key; that finding the Union leaky, and not knowing 
what damage she might have sustained, he proceeded to Nassau 
in New Providence^ where she arrived at S p. m., when he im- 
mediately communicated to Lieut. Bennett^ of the Speedwellf 
the whole of the circumstances attending the chase, and his bor 
lief that the brigantine was on the Grass Key* The 10th : — 
That on the morning of the 2d ofMarch^ Capt. Hobson, with the 
Ferrety arrived at Nassau^ when Lo^we communicated to him the 
same circumstances. 11th : — A letter from Lofibe to Hobson^ 
at the close of which was, *< I beg leave to say that it is my 
opinion the chase must have run ashore on the Grass Key*** 
]2th and 14th: — The official order of Hobson for the Union 
to sail in search of the Lion^ to accompany her to Jamaica ; 
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and, in ray opinion, justly, involves them all in the 
June 27th, Same claim, although the bounty-money has been 
almost the sole subject of discussion ; upon all 
analogy, if good with respect to the bounty-money, 
it will, dfortiorij attach upon the other. 

Note, This claim was not further opposed. 

r 

and that Hohsoriy having directed the Speedwell to go in search 
of the brigantine, in pursuance of their respective orders, the 
two schooners led Nassau on the ^th of March^ and proceeded 
together down the gulph of Providence ; that Lieut. Bennett^ 
following the directions and information of Loxue^ proceeded in 
the Speedwell to Grass Key^ where he captured the brigantine. 

Jenner and Phillimore opposed the allegation. 

Lushington and Dodson contra. 
June 19th. P^ CURIAM. — The claim of joint capture cannot be sup- 

ported. I reject the allegation, but allow Lieut. Lowe his costs. 



November 29th, MINSTREL. ArKCOLL. 

1826. 

Where by the T^^*^ ^^^ ^^ application for costs, 

articles wages Xhc ship*s articlcs Stipulated, that no seaman 

were not pay- * *■ 

able tui the should be entitled to his wages until the ship was 
chl^Jd^withm discharged of her cargo, provided it were done 
Md^blre**Ster within twenty days after her arrival at the port of 
onarresr, the delivery. On the 23d of June 1826, the vessel 
within sudi reached the port of London^ and on the next day 
hdd'^kto"* the crew were discharged, the cook being paid 1/. 
Ae^iteof such Qj^ account of his wages : on the 26tli the rest of 
baring refused thc crcw wcrc paid their wages. The cook twice 
m^eratthe applied for the balance due to him, viz. i^L Qs. Gd. 
I^ofZ"e*S which was refused; the owners offering him 10/. 
but tendered a \y^ f^^ Qf jjis wagcs." This the cook declined 

hiin a less sum ^ 

than was due « in full of bis wages." 
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to accept ; and on the Sd of July he caused the MnrmMt. 
vessel to be arrested in a suit for wages. On the iV(wm6er29th, 
11th, the discharge of the cargo was completed, ^^*^' 
and on the following day the balance of wages was 
paid to the cook's proctor, the question of the costs 
of the arrest being reserved. 

LiLshington for the owners. — The seaman's 
wages were paid agreeably to the articles : he was, 
therefore, not justified in his arrest of the vessel. 
White V. MatHson • differs from the present case : 
the form of action distinguishes it : and the plaintiff 
there sued upon the undertaking of the defendant. 
Jermer contr^, was stopped by the Court 
Per Curiam. — It appears on affidavit that the 
crew were generaUy discharged on the S4th ofiJune^ 
on which day this man was paid 1/. on account, 
and that on a subsequent day the owners, having 
paid in full the rest of the crew, offered to pay him 
10/. " in full of his wages," but which he declined, 
and arrested the ship. These facts put the present 
case out of all doubt, and I allow the costs, t 



♦ 2 Starlnt, N. P. S25. 

f In the Thomas Handfordf Sawyer j the wages were paid Decern^ isth, 
afier the arrest of the ship; but the owners denying their _. * ^ 

liability to defray the expences of the warrant and arrest, — of wages afWr 
inasmuch as the men had quitted the ship in direct disobedience *^? ■f*"' o^**» 
to the master's orders, and that the wages were not due at the miMicm of the 
arrest of the ship, — gave bail to the action under protest : but justice of the 
the Court, after argument, over-ruled the protest, and allowed derstfie owners 
the seamen's expences, observing, that as the wages had been liable to the ex- 
paid, the Court was entitled to assume that the justice of the P®''"^ ^^ ^ 

• , warrant and 

demand was admitted* 
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•"•"^sii^ RAINGER. Laing. 

The Court of T'HIS collier, bound from Newcastle to London^ 
no^ in a caie of Went on shore near JVeUs^ on the coast of Nor- 
thu^fJrL^Jolk. She was promptly assisted : the leaks were 
P*^ caulked, and ultimately the vessel and cargo were 

carried into WellSj where the necessary repairs for 
the completion of her voyage were effected. The 
salvors, considering that the owner, in the general 
settlement of the account at Wells, had failed to 
remunerate their services, and also to discharge a 
demand of IJl. to Mr. Parker for caulking and 
other temporary repairs previous to the removal of 
the vessel to Wells harbour, arrested the vessel and 
cargo in a cause of salvage. 

On this day Jenner, for the salvors, submitted 
that this demand of 17^1 should be allowed by the 
Court, inasmuch as the repairs, for which that sum 
was due, were so mixed up with the salvage, that 
they could not be separated, and ought to be re- 
covered together. 

Addams contri. — - These services and demands 
were paid under the denomination of tide work. 
The Court has no authority to decree payment of a 
shipbuilder's account. 

Per Curiam. — The payment of this bill must 
be disposed of by other authorities. • This Court 
cannot decide upon the demand. For the salvage 
service I give 100/., and costs. 



See Abbott on Shipping, p. 109. s. 11. (5th edit.) 
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ZEPHYR. ArROWSMITH. F€im«y 17th, 

18S7. 



fHIS was a claim of salvage for services rendered where 

by the Rosalind to the Zephyr^ and asserted to md ud^^T^ 
have continued for seven days. Separate actions JSte mutSa 
were entered on behalf of the master and crew, ^jf*?^,** 
and also on behalf of the assignees of the late sole entertain % 
owner of the Rosalind ; the assignees alleging that ^ge for eer. 
the whole of the insurances (95Q0L) were forfeited b^^TtoS^ 
by the deviation of the Rosatind from her course o^twr. 
by assisting the Zephyr ; and that, in consequence 
of such assistance, the 22o^a&Wlosta month on her 
voyage, whereby certain losses and expences were 
occasioned to the bankrupt's estate. 

In reply to these claims it was set forth in the 
act on petition, ** that the Zephyr, of 290 tons and 
18 men, sailed on the 29th of October, from Hon^ 
duraSf (with a cargo of mahogany, logwood, and 
other goods,) in company with the Rosalind and 
the Sarah j that it was agreed between the masters 
of these vessels that they should sail in company, 
in order to render mutual assistance, and protect 
each other against pirates, it being the usual cus- 
tom of vessels in that trade so to do ; that these 
vessels kept together till theSd of November, when 
the Sarah parted company ; that the Zephyr and 
Rosalind continued together, the Rosalind answer- 
ing the signals which had been agreed upon, and 
following the Zephyr at night until the 8th, when 
the Rosalind being out of sight, the Zephyr wore 
to the S.E. in search of her, and after some hours 
joined her again, and they reached the straits of 
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^^^^ Florida together on the 19th, when at midnight the 
Fdnruary 17th, Zephvr WHS run foul of " by an American vessel.** 

1827 X vr f/ 

The reply (after setting forth the damage to the 
Zephyr^ and the services of the Rosalind^ and that 
Capt. Arrowsmithf from the state of the Zephj/r, 
thinking it advisable to proceed for port Nassau^ 
and the wind being contrary to a passage through 
the straits of Florida^ Capt Antrim consented to 
follow the Zephyr through the north-east Provi- 
dence Cfiannel, and in that direction into the At- 
lantic by the Hole-in-tke- JValU and that the vessels 
continued in company until the 93d, when being 
within a few miles to the northward of the Bury 
Island^ and the wind coming more from the east- 
ward, Capt Antrim altered his course, and proceeded 
as at first determined through the straits,) alleged, 
" that the service rendered in lying by for a few 
hours, and lending a few men for a short time on 
two days, was not a salvage service, but such as 
every ship's master and company ought to render 
to any other ship sailing in company ; and further, 
that the Rosalind did not deviate from her course, 
and that a forfeiture of the insurance had not been 
incurred." 

The agreement and usage were denied : and it 
was alleged " that the Rosalind quitted the Zephyr 
solely because both captains considered the Zephyr 
in safety ; that Capt. Arrowsmith had admitted the 
great services of the Rosalind, and declared that 
if the present action had not been commenced, he 
would himself have compensated Capt. Antrim, 
and accompanied him to the consignees of the 
cargo to procure him remuneration." 

The usage for vessels in the Honduras trade 
to sail for England, under an agreement to render 
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mutual assistance in case of necessity, as well as for z^rBT%. 
protection against piracies, was deposed to in the F^mafy ntb, 
affidavits of Capt. Arrowsmithj of the chief mate, ^®^^' 
and others of the crew of the Zephyr, and also by 
a master-mariner, who had been constantly employed 
in the trade for five years ; and who further stated, 
** that in general the homeward passage was by 
the straits of Florida, bat that the course varied^ 
according as the wind and other circumstances 
might direct ; and that at the fall of the year he 
should have chosen the north-east Providence 
Channel in the event of finding little current in the 
gulph." And two underwriters also deposed, 
** that the choice of a passage was discretional 
widi the master of the vessel insured ; and that 
they should not consider an insurance forfeited 
were a vessel to pursue one course rather than 
another/' The Zephyr was sold at Nassau for 
SOOL ; and her cargo, there estimated at 35001: 
sterling, was freighted on to this country. Some 
silver buUion, of the value of lOOO/. consigned to 
London, was brought home in the Rosalind, to 
which vessel it was transhipped when she quitted 
the Zephyr. 

Lushington for the salvors. The agreement is 
vague and general ; it was of no binding effect, for 
the Sarah sailed away. The strong fact is the ad- 
mission of Capt Arrowsmith, that if the action had 
not been entered, he would have exerted himself to 
have obtained a remuneration for the Rosalind. 

Jenner for the assignees. 

Arnold and Dodson for the Zephyr. We do not 
deny that the assistance was advantageous to the 
Zephyr, and that it may have been prejudicial to 
the Rosalind ; but the latter was bound under the 
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^""^ agreement of companionship to render it. The 
iv6niaryi7tii, deviation of the Rosalind was not such as to incur 
1887. ^ forfeiture of the insurance. 

Phillimore for the consignee of the bullion. 

Judgment. 

Lord Storcell. -— These vessels sailed not only as 
consorts, but as consorts under a special agreement 
to give mutual protection. The contract was made 
as a security against a common danger : and it was 
possible that such a contract, which promised benefit 
to all the parties concerned, might prove injurious 
to one J but they took it for better for worse. The 
results might be various : it might happen that 
neither vessel would sustain any misfortune, nor 
require any assistance; or it might happen that 
one might fall into misfortune, and be entitled to 
aid from the other vessels with which she was asso- 
ciated. Of such an agreement each ship enjoys 
the benefit ; for the one that renders assistance has 
the assurance, that if any calamity should happen 
to her she would reap the benefit of the mutual 
stipulation. It turns out, but that is quite a matter 
of accident, that the Zephyr is the vessel that 
requires assistance, and she enjoys the security and 
receives the benefit to which she was fully entitled 
by the contract 

I am informed by the gentlemen of the Trinity- 
House, whose attention has been occupied upon 
this case, and who are well experienced in con- 
tracts of the nature in question, that it is agree- 
able to well-established usage for vessels in the 
Honduras trade to sail together on understandings 
of this sort, and that such agreements are sup- 
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ZSTRTft. 



ported by general convenience and benefit. The 
gentlemen perfectly concur with the Court, that February nnh. 
the delay occasioned to the Rosalind by accom- **^^' 
panying the Zephyr sfier her accident (even putting 
the agreement out of consideration), is not sufficient 
to maintain a demand for salvage. The assistance 
clearly does not continue beyond the fourth day, 
for on the 23d of November the Rosalind resumes 
her original course. Nor does it appear that the 
deviation would vitiate the insurance : the home- 
ward course from Honduras, as far as respects 
the policy of insurance, is left optional, and the 
propriety of adopting one passage or the other 
depends upon the state of the wind, and other cir- 
cumstances. 

That the master of the Zephyr made use of the 
expression — that if the Rosalind had not entered 
an action of salvage, he would have done his utmost 
to have obtained from his owners a remuneration 
for her services — - cannot be carried further in this 
case than a hope that the Rosalind would receive 
an honorary acknowledgment for her prompt 
attention. 

As to the two boxes of unstamped bullion, the 
freight upon this part pf the cargo has been re- 
ceived : it was paid at Honduras before the Zephyr 
sailed ; and, after her accident, the boxes were re- 
moved for the greater advantage of time, in order 
to secure an earlier arrival in this country. I shall 
certainly dismiss this claim : and the only difficulty 
is the question of costs. A great deal more has 
been done in this suit than was necessarv, and the 
Court is always anxious to discountenance experi- 
ments; but considering that the owner of the 
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^^'nn. RosaUnd is a bankrupt^ I shall not accompany this 



Fekruary ITtfa, SCntCnCe with COStS.*^ 

18S7« 



18S8. 

QtMVfv.^Whe* 
ther if a custom 
to rendei^ nui* 

tlial jMwi ftu n C B 

be established^ 
it would, ex- 
clude a claim 
for salTage. 



* In the Margaret^ Kay^ — - in which a claim of salvage (for 
assistance rendered in Davis' Straits by one whaling ship to 
another, both vesseb belonging to the same owner) was opposed 
partly on the plea^ ** that it was an invariable and immemorial 
custom in the Greenland fishing service for the masters and 
crews of vessels engaged therein mutually to render assistance 
to each other without remuneratiouy" — the Court (Sir Chris* 
topher Robinson) observed : I forbear to advert to the custom 
that has been set up, as the evidence is not specific on that 
point, either on side or on the other. I am, therefore, disposed 
to leave that matter untouchedi and without prejudice to future 
cases. I shall decide this case on the ground, — that no ser- 
vice was rendered, and consequently no salvage is due. The 
Court will be cautious not to encourage vague pretensions in af 
trade of this kind. I dismiss the demand, (a) 

Lushington and Salusbury for the salvors. 

The King's Advocate and NichoU contra. 

(a) See the Waterloo^ Birch. 2 Dod. 436. 



February 87tb, 
1887. 



The Court of 
Admiralty has 
an undoubted 
Jurisdiction 
over bottomry 
bonds, which 
are founded 
upon sea 
risks and de* 
feasible by the 
destruction of 
the ship in the 
course of her 
▼oyage ; but the 



ATLAS. Clark. 

^HIS was a case of bottomry promoted hy^ 
Fletcher^ Akxander Sf Co.^ agents of Messrs^ 
Alexander 8j Co. of CalciUta^ the holders of a 
bottomry bondi against James IngUs and Robert 
Spankie^ the executors of the will of Fatrich 
Chalmers deceased, whilst living the sole owner of 
the Atlas. 

The bond was of the tenor following : — 
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Know all men by these presents, that I William ^"^^ 
CUfionj now residing in Calcutta^ master of the Februmy^^f 
ship Atlas^ of the burthen of 411 tons, am held and !!fL* 
firmly bound unto James Youngs Thomas Bracken ^^ -^"^ 
[and others] of Calcutta^ merchants, carrying on bond, abMiute 
business together under the firm of Messrs. dependence oo 
Alexander <§• Cb., in the penal sum of Sicca £^JS^^ 
nipees 132,000 of lawful money of Bengal, for ^ •»«.«* «*> 
the payment of which well and truly to be made — dismiMed* 
unto the said James Youngs &c., their attomies, bolid^; the mora 
heirs, &c., I hereby bind myself, my heirs, ex- ![l^j2Si^ 
ecutors, and administrators, firmly by these pre- ipcrcintaepMe. 
sents. Sealed with my seal. Dated this 12th of Toired mora fit 

MatvK 1824. r^:^:^j^ 

^Whereas the said ship Atlas, bound on a voyage 
from the port of London in Great Britain to 
Calcutta, and from thence home to the port of 
London, lately arrived in the River Hoogley on 
her said voyage, and was there wrecked and sunk, 
and received great damage, and at a considerable 
expence was raised and recovered; and whereas 
the said William Clifton being such master and 
commander of the said ship, now lying in Vrignon^s 
dock, has been unable to raise and procure on the 
security of the said ship, or otherwise, suflScient 
sums of money fully to repair the said vessel so as 
to enable her immediately to proceed in the com- 
pletion of her voyage to London. And whereas 
for the preservation of the vessel, and to enable 
her ultimately to proceed on her said voyage, and 
to complete the same, considerable and immediate 
repairs were absolutely necessary to be done to the 
ship, before sufficient funds can be obtained to 
complete her repairs and. refit the ship. And 
whereas the said William CUfton hath taken up and 

VOL. II. E 
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-^"^^ received of the said firm of Alexander Sg Co. the 
F^miary^iih^ fuU and just sutH of Stccd rupees 66,000 of lawful 
^®^^; money of Bengal^ for the purpose cf such neces- 
sary and immediate repairs, and other charges and 
expences necessary for the said ship, and of enabling 
her ultimately to complete her voyage, which sum 
is to run at respondentia on the block and home- 
ward freight of the said ship from the port of 
Calcutta on her return voyage to the port of 
London, or other port in Great Britain, at the 
rate of premium of twelve per cent* for the said 
Toyage } and for the better security of the said 
James Young, &c., the said William Cliflon hath 
agreed to mortgage and assign, and doth by these 
presents mortgage and assign over to the said James 
Young, &c., their heirs, executors, administrators, 
and assigns, the said ship Atlas and her freight for 
the said homeward voyage, together with all her 
tackle, apparel, and so forth. And it is hereby de- 
clared and agreed, that the said ship, and her 
freight as aforesaid, is thus assigned over for the 
security of the monies aforesaid, taken up by the 
said William Clifton to run at respondentia as 
aforesaid, and shall be delivered to no other pur- 
pose or use whatsoever until payment and satis- 
faction of this bond be first made, with th^ premium 
that may become due thereon. Provided always, 
tliat nothing herein contained diall be construed 
to destroy or in any manner affect any lien 
upon the said ship tO' which the said Jame^ 
Young, &c. may be entitled for the money so 
lent and advanced by them as aforesaid : and 
vrhereas the said William Clifton has undertaken 
to the said James Young, &c., that the said ship 
sh%ll with all reasonable speed b^ fully and ade- 
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quately repaired for the completion of her said -^"^»' 
voyage ; and being so repaired, shall, within 15 Fehmary srth, 
months from the date of these presents, set sail *®^' 
and depart from Calcutta upon and for the com- 
pletion of her said voyage to the port of London^ 
and, barring the perils and accidents of the sea, shall 
dtdy complete her said voyage. Now the con- 
dition of this obligation is such, that if the said 
ship, being fully repaired for the completion of her 
said intended voyage, shall, within 15 months 
from the date of these presents, set sail and depart 
from Calcutta upon and for the completion of her 
voyage to London^ and, barring the perils and 
accidents of the sea, shall duly complete her said 
voyage, and if the above-named William Clifton 
shall and do well and truly pay or cause to be paid 
unto the said James Youngs &c., or their attornies 
legally authorized to receive the same, or to their 
executors, administrators, or assigns, the full sum 
of Sicca rupees 66,000, being the principal of this 
bond, together with the premium which shall be^ 
come due thereon at the rate of twelve per cent. 
as aforesaid, at or before the expiration of thirty 
days after the safe arrival of the said ship in th^ 
river Thames^ or other port in Great Britain ; or 
in case qf the loss of the ship Atlas, then within 
thirty days nejct after the account qf such loss shall 
have been received in Calcutta or London, then this 
obligation to be void and of no effect, otherwise to 
remain in full force. 

Signed, sealed, and delivered in the presence of 
J. Tkuoult. William CUJlon, (L.S.) 

Memorandum, 7th July, 1824. 

By our agreement with Capt. Clifion dated 
ISth Marchj 1824, it was settled that should we 

£ 2 
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^'^^'^ have to close our account with him for the ship 

.punroiySTtb/ Jtlos and storcs, with a view to her dispatch to 

"*^- Europe^ we should write off on the back of this the 

sum which the said balance of our account might 

want to complete the sum of 66,000 Sicca rupees^ 

the said balance ison this dsLj Sicca rupees 52,898 14. 

We therefore hereby acknowledge and agree, that 

this principal amount only, increa^d by premium 

twelve per cent.j will be claimable on this bond. 

James Young (L.S.) Thomas Bracken (L.S.) 

TM^^Term. '^'^® causc Came on upon petition and affida- 
vits; when the Court delivered the following 
observations : — 

Per Curiam. — Before we pursue the subject of 
this case any further, I think it fit to interpose a few 
words respecting an impression on my mind which 
I think it necessary to be removed before I pro- 
ceed in this discussion; it is founded upon an 
objection in limine^ to the entertainment of this 
suit, and which appears to me very formidable, if 
not fatal ; and that is, that the bond upon which 
this suit is founded is not of that species of which 
this Court holds cognizance. This Court has cer- 
tainly an established jurisdiction over bottomry 
bonds, properly so called ; such bonds are founded 
upon sea risk, and are defeasible by the destruction 
of the ship in the course of her voyage, on which 
account alone the high interest is allowed, and is 
supported by the established course of this Mari- 
time Jurisdiction ; but this bond is not defeasible 
by any such casualty : whether the ship sinks or 
swimsy whether she arrives at her destined port or 
is lost in the ocean, it makes no real difierence in 
the bond; for the debt with the accompanying 
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interest continues in full force, and is only slightly ^^'^ 
affected as to the time of payment by the event of February ^^th, 
a total loss : the hypothecation goes no further, and ^^^" 
would not go so far if not compelled by the neces- 
sity of the later intelligence, which must be received 
after the actual loss of a ship. The bond is absolute 
without any dependence whatever upon the acci- 
dents of the voyage ; the debt and the interest 
thereon must, under any event whatever, be dis- 
charged. I therefore entertain a very serious doubt 
whether, in proceeding upon such a bond, I might 
not subject this Court to the hazard of prohibition. 

The definition of bottomry bonds which I find in in bottomry 
all the writers that have adverted to the subject, are arTcontracu in 
contracts in the nature of mortgages of a ship on S^,^^,^ 
which the owner borrows money to enable him to J?5f^'J^i^ 
fit out the ship, or to purchase a cargo for a voyage of the vomI; 
proposed, and pledges the keel or bottom of the bL ^e^vai 
ship, pars pro toto, as a security for repayment. It JJ^^w^^^^ 
is moreover stipulated, that if the ship is lost in the n»«Wme mte- 
course of the voyage, by any of the perils enume- Hcunhttmra 
rated in the contract, the lender also shall lose his tmmpeHcI^ 
money ; but if the ship shall arrive safe, then he 
shall be paid back his principal, and also the in- 
terest agreed upon, called marine interest, however 
this may exceed the legal rate of interest 

In the Roman law, which treats largely of these 
contracts, it is called Jamtes natiticum, or usura ma- 
ritima, and the high interest which is permitted, and 
which is to reimburse the lender (who in all cases, 
and not the borrower, is to run the risk), is therein 
denominated periculi pretium^ or the price of the 
hazard which the lender incurs : such is a bottomry 
bond, but this bond contains no such engagement ; 

E 3 
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Atla*. on the contrary, the borrower runs all risks and 
^r^TMory 27tb, answcrs all misfortunes. 

1W7. 'pjjg allowance of twelve per cent.^ which in this 

bond is permitted to be exacted in all cases, whether 
of a successful or an unfortunate voyage, is not a 
jpericuli pretium, for danger there is none. The 
bond, then, being the foundation of the suit is the 
first object of attention ; and it would be imprudent 
to proceed further upon it till this doubt is clearly 
removed. 



^';- 



On a subsequent day, the Court further re- 
marked : — 

Per Curiam. — When this case was first pre- 
sented to my view, it seemed to me that it lay rather 
beyond the jurisdiction of this Court, as that juris- 
diction is usually exercised on such subjects. This 
Court exercises an undisturbed jurisdiction over 
hypothecation bonds, and it appears that this bond 
is so denominated in the East Indies ; but it being 
so denominated there, will not make it such, in the 
view of this Court, if it does not pledge the vessel 
herself for the sole payment of the bond. Here 
the bond is absolute. In any event that happens to 
the ship, the money must be paid. It is, therefore, 
an absolute and indefeasible bond — not an hypo- 
thecation bond, at least in the sense which this 
Court applies to that term. 

I believe it may be true that some bonds, not 
exactly conformable to this rule, may have passed 
by unobserved by the Court, in cases where the 
parties have both of them come willingly before the 
Court, and have not drawn its attention to the 
phraseology of the bond; some such may have passed 
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without observation. I have no reason to think this ^*^^ 
has happened frequently; but I believe the fact Fekmarysi^ 
to be, that these bonds are often inaccurately ***'' 
expressed — expressed differently in the style of 
different countries — but tending to the same point, 
viz. the dependence of payment upon the safety of 
the ship. The mercantile capital of England is 
so universally diffused over the whole globe, and 
English credit is so well estabHshed in foreign ports, 
that occasions, perhaps, more seldom occur, and a 
less necessity exists for a recourse to such bonds 
in English use, than in the commercial transactions 
of other nations. But such necessities do occa- 
sionally exist ; and where they do, this practice, 
coeval with the Roman law, is applied. The exist- 
ence of such bonds is fully supported by the au- 
thority of Maritime Courts, in every part of the 
commercial world, as well as of this. 

If it be said that the ship is the first pledge in The coun of 
this bond, and, therefore, upon that principle, if it ceprupo2^the" 
can be so called, the jurisdiction ought to act, I ^elS^^"^ 
thiiik that is not a principle which will support ginai jurisdic- 

1 » • ^OTk only on the 

these bonds. This Court, except upon the subject grounds or au. 
of prize, exercises an original jurisdiction upon the i^d^estowSKd 
grounds of authorised usage and established autho- aw^onty' 
rity. The history of the laws of this country shows 
full well that such authorised usage and established 
authority are the only supports to which this Court 
can trust, except in respect to the subject to which 
I have alluded. 

I feer another strong objection to proceeding 
further in this case ; supposing the question of 
jurisdiction got over. The transactions are en- 
tirely of a mercantile nature — but of a mercantile 
nature that is almost entirely oriental ; the whole 

£ 4 
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AW'Afc demand, from the original outset^ commences, and, 

FOntary^^ I had almost said, terminates there. Of such trans- 

*®^* actions I am a very insufficient judge. What ex- 

pences were proper to be incurred there — what 

enterprises to be undertaken — what allowances to 

be properly made. 

It has been intimated, that no other Court pos- 
sesses a jurisdiction that would grant a relief to the 
complaining party. Taking that to be the fact, it 
would not supply this Court with authority to pro- 
ceed. ; for this Court is not a general receiver, nor 
is it empowered to entertain derelict jurisdictions. 
The proper result of such defect would be — what 
I am strongly inclined to recommend — a recourse 
to a reference to merchants acquainted with the 
modes of conducting oriental adventures ; for, as 
fiur as I can judge, such knowledge is essentially 
necessary to a right decision of this case. 

The propriety of many of the measures in India 
is arraigned ; this, it is said, ought to have been 
done — that ought not to have been done. The 
propriety of conduct, therefore, in such affiiirs, is 
much more proper for mercantile decision, than for 
one that is merely judicial. I strongly advise the 
parties to accede to this recommendation, being con- 
fident that they would receive much more expedi- 
tious and satisfactory justice therein, than could be 
expected from a Court which, omitting all other ob- 
jections to it, would, from the mere doubtfulness of its 
jurisdiction, be liable to expensive interruptions. 



The cause then stood over for further inquiry 
and consideration, afler which the Court proceeded 
to deliver its final decision. 
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Judgment. ^"^ , 

Lord StowelL — I have reconsidered this question^ FArwry 27th» 

1827 

and I have to communicate the final result of my 
considerations upon it. It certainly appears to me 
to be a case which the powers of this Court do not 
enable me to conduct to any satisfactory result 
either of jurisdiction or of merits, being very un- 
settled in the first of these qualifications, and very 
much out of the reach of legal inquiry in the latter. 
With respect to the first matter, that of jurisdiction, 
it, at the very first outset, occurred to me, as open 
to a very important doubt, whether the contract 
was of that nature which is subject to the estabUshed 
cognizance of! this Court. The bond is executed in 
the E€ist Indies^ and calls itself an hypothecation or 
bottomry bond, but it is certainly of a very difierent 
nature from bonds which are so estimated and deno- 
minated in tlie proceedings of this Court. Having 
already described the distinctions between them, I 
shall shortly repeat the description of those dis- 
tinctions. The hypothecation or bottomry bond 
known to the civil law, and acted upon with an 
undoubted authority by this Court, is a bond 
whereby the captain of a vessel, not having any 
credit in the port, is enabled to obtain money for 
the repair of the ship, and its equipment for the 
voyage, upon what is called maritime interest. In 
the Roman law, in which it was familiarly known, 
it was called tisura maritima^ ot fomus nautictcm. 
The extent or value of this security for repayment 
was not limited, for it was not certain, but only 
eventual, dependent upon the safe accomplishment 
of the intended voyage. If the ship arrived safe, 
the title to repayment became vested ; but if the 
ship perished in itinere, the loss fell entirely upon 



58 CASES DETERmNED IN 

^"^'' the lender. Upon that account, the lender wag 
February 27tb, entitled to demand a much higher interest than the 
*®^- current interest of money in ordinary transactions. 
It partook of the nature of a wager, and therefore 
was not limited to the ordinary interest ; the danger 
lay not upon the borrower, as in ordinary cases, but 
upon the lender, who was therefore entitled to 
charge \m pretium perictiliy his valuation of the dan- 
ger to which he was exposed. A contract similar 
to this, upon the cargo of the ship, is called a re- 
spondentidi but is of rarer occurrence. 

Such hypothecation bonds upon the ship are fre- 
quent in this Court, though, from the diffusion of 
British capital and credit over every part of the 
navigable globe, less frequent in British use, in 
consequence of less frequent necessity, than in the 
Courts of other maritime nations. But the con- 
tract, which is the subject of the present contest, is 
of a very different nature ; it is independent of all 
contingency. The interest is to be paid whether 
the ship arrives or not : not only the ship, but the 
whole property of the party, is equally pledged, that 
upon land as well as that upon sea; and it is pledged, 
not for the payment of ^fomas naulicum, but for an 
interest not uncommonly given in common trans- 
actions in that country. Payment in the different 
events is expressed in one and the same sentence, 
whether the ship sinks or swims, with a mere dif- 
ference in point of time of payment, arising from 
absolute necessity ; and the ship, in either case, is 
not more pledged than the whole property of the 
individual, whether upon land or sea, and indepen- 
dent of any casualty. It happens, however, in the 
practice of that quarter of the world, to be called an 
hypothecation bond, but no instance has occurred 
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of that denomination in the practice of this Court 
during my long attendance in it, excepting one, the February srtb, 
London^ • in which I was concerned as counsel, but ^^*^' 
which cannot certainly be in any manner considered 
decisive in the matter of jurisdiction. But Sir 
James Marriott^ my predecessor, did not, as far as 
any recollection of mine, or as far as any existing 
notes apply, enter very particularly into the ques- 
tion of jurisdiction ; he contented himself with 
declaring, that, upon the whole, he was inclined 
to support the bond, being to be executed upon 
the sea; and that if he was not prohibited, he 
would not prohibit himselfl 

The proceedings went on under the jurisdiction 
of this Court, no prohibition being moved for. 
After the execution of the sentence given by the 
Admiralty, the matter came under the consider- 
ation of the judges of the Court of King's Bench, 
in the case entitled Ladbroke v. Crickitt. f That 
was an action of trover for the ship London^ in 
which a verdict was found for the plaintiff, sub- 
ject to the opinion of the Court of King's Bench 
on a case, stating that the vessel was taken in 
execution on the 4th of May 1787 by the plaintiff, 
as sheriff oi Surrey ; and on the 24th of May an- 
other writ was executed on the vessel by the 
plaintiff. On the 5th oi Jvly the plaintiff was 
served with a notice from the defendant, that he, 
the defendant, as marshal of the Court of Admiralty, 
was in possession of the vessel by a writ under 
seal of that Court, at the suit of Atherley and' 



* The London^ Pasmorb. July 16. 1787. 
t 2 r. jR. 649. 
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^"■^ Others, for a bottomry bond. The judgments 
Fginany 37tfa, Under which the plamtiff levied execution were of 
*®^' ^fl5/^ Term 1787. On the 8th of iVw«wfer I786, 
George Pasmore had executed an instrument under 
seal at Cowes, reciting << that he was master and 
owner, and that the vessel, in the course of her 
voyage from South Carolina to Londqn^ had sus- 
tained great damage, insomuch that he was under 
a necessity, for the safety and preservation of the 
vessel, to put into Cowes to repair,'' and reciting, 
'< that the agents ofAtherlei/9 and the others in that 
suit, had expended, in the repairs, 824/. 8^. 5(/., for 
the due payment whereof, he, Pasmore^ agreed 
that the said vessel, her tackle, &c. should be and 
remain as security, by way of bottomry.'' It was 
further stated, << that he should immediately sail with 
the said vessel for London, and would pay the 
bottomry bill on the 8th of Mai/, 1787* either at 
the port of London, [or at any other port whereat 
the said vessel should happen to arrive Q and he 
thereby bound his executors, &c. and also the 
said vessel, in 1648/. 16^. lOd. for payment of the 
sum due and further not to depart with the vessel 
from London, [or permit her to sail from thence 
afler her arrival there,] till the money should be 
paid. " • 

Atherley and others instituted a suit in the Ad- 
miralty Court on this instrument, and on the 1st of 
January, 179/7, a warrant issued upon such pro- 
ceeding from the Admiralty Court, empowering the 
defendant, as marshal, to arrest the vessel, and to 



* The passages within brackets are inserted firom the ori- 
ginal bond. 
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ate all those who had any interest therein to answer 
to Atherleyi and the rest, in a cause of bottomry, Febmar^ «7th, 
civil and maritime. On the 1st of January, 1787, "*^' 
the defendant arrested the vessel in the River 
Thames, and cited all the parties, &c., and was in 
possession when the plaintifi*'s executions issued. 
The case then stated, that on the l6th of July, I7S7, 
the Admiralty decreed the ship to be delivered to 
Atherley and the rest ; and on the 2«d oi November, 
1787, a warrant issued to the defendant, as marshal, 
to sell the ship, (which warrant, it is to be observed, 
only stated, that proceedings had been had in a 
certain cause of bottomry, civil and maritime, be- 
tween the parties, in which the Court had awarded 
possession, without stating the grounds of the suit) 
By virtue of this warrant, the defendant sold the 
ship for 980/. which was regularly certified to the 
Admiralty Court 

When the case was in the Court of King's Bench, 
it was contended for the plaintifl^ first, that the 
instrument given to Atherley was not a bottomry 
bond ; and secondly, even if it were, that the 
Court of Admiralty had no jurisdiction over the 
subject-matter. But all the judges waived the 
discussion of the subject of jurisdiction, and con- 
tented themselves with deciding the question on 
the imbecility of the plaintiff's title, declaring that, 
if he was not entitled to recover, it was immaterial 
to consider whether the Court of Admiralty had 
any jurisdiction : and it will appear to any person 
who reads that report, that the immediate question 
of jurisdiction received no decision either one way 
or the other. 

It is not within my recollection that any such 
case has occurred since, at least, none in which the 
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A^^'^ objection was presented to the Court or observed 
February sTtfa, by thc Court itself, aud the question remains in the 
*^^' same undecided state as it was left by the judges 
of the Court of King^s Bench in the foregoing case. 
Having this authority, wliich does not decide the 
question, I had promised myself great satisfaction 
of my doubts from opinions of two very eminent 
professors of common law, for whose legal talents J 
entertain the highest respect ; but it appears to me, 
that they have not exactly understood the diffi- 
culties under which I laboured, and have, therefore, 
failed in removing them ; they have most effectually 
proved the difficulties with which the case would 
have to struggle within a Court of common law. 
Granting all this, I am by no means satisfied that, 
therefore, the Courts of civil law possess a juris- 
diction. They may labour under an equal incompe- 
tency, though of a different kind. The civil law 
Courts have no right to usurp an authority, merely 
because a common law Court does not possess it; 
it must have a more direct and positive foundation. 
A Court of civil law does not claim to be the 
refuge for all destitute jurisdictions. 

It is said that a Court of common law would not 
grant a prohibition : but I have never understood' 
that the grant of a prohibition by the Court, having 
a prohibitory authority, was mere matter of inclin- 
ation and will, to be granted or withheld at plea- 
sure } or that it was at all necessary, in order to 
justify the grant of a prohibition, that the Court 
to which the prohibition was issued, was guilty q£ 
any direct invasion of a jurisdiction belonging to 
the Court which prohibits. I should presume 
that whenever a Court usurps a jurisdiction that 
does not belong to it, a prohibition is grantid)le 
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ex debito justiti€P, and for the very purpose of cor- ^''^*' 
recting such an usurpation, and preserving the February 27th, 
subject Courts within their proper limits. ^®^^' 

It may be said, that as the parties in this case 
have both consented to the jurisdiction of the Ad- 
miralty, the case might have proceeded safely to a 
sentence, without fear of a prohibition, and that 

00 prohibition could be afterwards granted ; and 
this brings me to a second point to be considered — 
the merits of this case. Now these merits are very 
considerable in point of magnitude, and very in- 
volved in point of transaction ; they comprise an in- 
terest of several thousand pounds, and they go 
through a course of transactions extremely compli- 
cated in themselves, and turning upon questions not 
of law, but of mercantile practice,aud mercantile 
prudence, considered upon oriental views and usage, 
very different from the case I have cited, which 
lay within the compass of a single 1000/., and in- 
volved no question at all that could be agitated 
upon the facts. I confess it appeared to me, when 

1 first discovered that it was a question of such 
extent of interest, and turning upon transactions of 
a nature so unfamiliar to legal consideration, that it 
was quite unfit that I should engage myself therein, 
without its being first ascertained that, in so doing 
I should be only discharging a duty, and not com- 
mitting a trespass. I am not insensible to the 
wishes of the parties, but they very well know that 
the consent of parties cannot create a jurisdiction 
where it does not exist 

Under the influence of these considerations, I 
had strongly recommended to the parties a refer- 
ence to merchants, gendemeA well acquainted not 
only with the conduct of trade generaUy, but with 
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^^'■^ the particular usage and practice of oriental com- 
FAnusry 87tfa, merce ; and such gentlemen may easily be found 
*®^^' within the compass of the city. This proposal was 
rejected by one of the parties, upon the ground of 
the expences already incurred in litigation : upon 
which I have only to observe, first, that I expressed 
my doubts and difficulties, respecting the jurisdic- 
tion, the very first time that the bond was subjected 
to my notice ; and secondly, that afler the future 
litigation which is to be incurred, still a reference 
to merchants must unavoidably be resorted to. A 
Court of common law might have the useful assist- 
ance of merchants forming a jury for that very pur- 
pose ; but this Court can have no such assistance^ 
and I must take upon myself to decide upon all the 
merits, without any assistance but such as the 
counsel can afford me; and after these general 
merits are settled here, in a way which I cannot 
contemplate without some apprehension, I must 
then consign the extent of all particular claims to 
an examination by merchants. I very much doubt 
whether, looking at such a course of proceedings, 
and to the probability of future appeals, I am 
entitled to consider it either more economical, 
or more just, than the inimediate reference which 
I had recommended. However, in the situation 
in which I find myself, I think the fairest method 
of relieving myself, under those difficulties, will 
be to dismiss the suit on account of the doubts I 
entertain respecting jurisdiction. The party affected 
by that sentence may appeal to the Court of De- 
legates for a decisive solution of those doubts. If 
they determine in favour of the jurisdiction, they 
may either retain the cause with much ampler 
powers than I possess of reaching its real justice 
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or may remit it to ttie to pursue it, free from the ^^^^^ 
dangers of committing an usurpation, unless the February 27ih, 
parties should be convinced, by the intimations I ^^^' 
have thrown out, of what, in every just view of the 
matter, it were advisable to adopt 



From this sentence an appeal was prosecuted to Delegates. 
the Delegates •, where the cause was argued — for ^^"'^y]^^' 
the Appellants, by the Solicitor General (SivN. C. q^^^JZW- 
Tindat)^ Lushington and Dodsofi, LL.D. — for therabondpro- 
the Respondents, by /enner and PhilUmore^ LL.D. i^tt^bondt 
and James Parke. ^"^itSf S?, 

For the Respondents. — The instrument in ques- l^^-J^L***^! 
tion is not a bottomry bond; it is an absolute risdiction. ■& 
mortgage of l}\e vessel, with an illegal interest, a search for pie^ 
We admit that bottomry bonds are drawn in dif- nJe'prece- 
ferent forms in different countries ; but they must denterfsuch 

' f ^ bonds but no 

be subject to a contingency. Marine risk is of judicial ded- 
the nature and essence of these bonds; the prin- ^"^twng* 
ciples applicable to them are founded on the civil ^^^ ^^ ^^ 
law ; and all authorities, text writers, and precedents, r^ctingan argu- 

',- ' 'r » meat, decided 

from which the marine law can be drawn, show that th« interest 
that maritime risk is indispensable in bottomry J^meTn! 
bonds, and that they are classed among contracts S^<^^^ 
in which both principal and interest must be at conceuu,the 
hazard. Dig. lib.S2. tit S. Cod. lib. 4. tit S3. Bt/n^ seTndl was 
kershoek Qmst. Jur. Pri. lib. 3. c. 16. pp. 506. 509. ^"^ 
Pothier^ Traiti du Contrat d' Assurance, and De 
Pret d la grosse Aventure, vol.3, c. 1. s. 2. and 
p. 77* ^t ^^y« (-Erf. Paris, 1781.) Benicke on In-- 



* The Judges were : — HuUock B., GasekeJ., LUiledaU J., 
Arnold, Daubeny, ChitUng, Blake, Haggard, and Saint'- 
iury, LL.D. 

VOL. II. F 



66 CASES DETERMINED IN. 

AtLAi. nirance^ p. 72. et seq. Abbott on Shippings p. 487* 

DecemJberiBih, ct scq. (5th cd.) Mogeus OH IfisuraTice^ vol. 9. 

*^ pp. 53. 56. 393. Glover v. Black, 3 Burr. 1394* 

Delegates. Menetofie V. Gibbons, 3T. R.269' The Jane, 

1 Dod. 461. Hero, 2 Dod. 189. The Nelson, Brawn, 

1 Haggard, 177- 

As far therefore as any forms and precedents 
exist, or any intimation can be drawn from the 
cases at common law and in the Admiralty Court» 
bottomry bonds are invariably subject to the con- 
tingency of marine risk. The only instance of a 
contrary tendency is in Ladbroke v. Crickitt, 

2 T. R. 649 ; but in that case the Court of King's 
Bench expressly deolined to give an opinion upon 
the subject of the Admiralty jurisdiction, there ap- 
pearing nothing upon the &ce of the decree repug- 
nant to its authority. Whether the bond-holdeis 
are with or without a remedy elsewhere is not for 
the consideration of this Court ; because parties 
may make a contract upon which uq remedy could 
be founded either in a court of law or equity, or in 
the Court of Admiralty. 

For the Appellants. — The grounds upon which 
Lord Stowell dismissed this suit were, first, his 
doubts whether the Court had jurisdiction: se- 
condly, his doubts whether he could do substantial 
justice between the parties in so complicated a 
case. So that the question of jurisdiction may 
fairly be considered as open to the fullest and most 
free consideration of the Court of Appeal. 

The Appellants contend, first, that taking all the 
recitals and the whole of the condition of the bond 
together, there is a sea risk necessarily to be in- 
ferred &om the obvious intention of the partie^^ 
that intention is to be inferred from the bond. 
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Secondly, that even if there is iio sea risk upon the ^'^^ 
face of Uie instrament, but that it becomes a simple December imb, 
case of hypothecation of a ship by the master in a ^' 
foreign port for the necessary purposes of the ship, 
still the Court of Admiralty has jurisdiction. 

The intention of a written contract is to be col- 
lected from the whole and not from insulated parts. 
In Thorpe v. Thorpe, 1 Lord Raym. 235. it was 
ruled, that the general words in a release should 
be qualified by the particular words in the recital. 
A similar rule of construction was laid down in 
Butcher v. Butcher, 1 New Rep. 1 14. But thisruleof - 
construction is too obvious to require any authority. 
The whole of the condition of this bond must be 
looked at in order to discover the intention. The 
intention of the Captain to borrow upon bottomry 
is manifest He recites expressly his inability to 
borrow a sufficient sum fully to repair the ship, 
either on the security of the said ship or otherwise : 
he then recites that he had taken up a sum which 
was to run on respondentia, on the block and home- 
ward freight of the ship Atlas, at the rate of twelve 
per cent, for the voyage. There is therefore nothing 
in these recitals but a manifest object to make a 
bottomry contract. The evidence shows that it 
was in the contemplation of all parties that the 
contract should be a regular bottomry bond. The 
term respondentia is used generally and perhaps in- 
discriminately for money lent, whether on the 
cargo or on the ship ; but the circumstances of this 
case prove that it was a bottomry transaction. Ap- 
plication had been made to all the principal houses 
in Calcutta for money on bottomry ; and was it to 
be supposed that Alexander & Co. would advance 
it on less security ? They were not the agents or 

F 2 



68 



CASES DETERMINED IN 



Atlai. 

2)eccmber ]8tfa» 
1827. 



correspondents of the owners of the ship : the ship 
was consigned to them without their previous know- 
ledge ; and no provision had been made for extra- 
ordinary advances. Capt. Clifton supposes, that 
the agreement, from the commencement, was for the 
advance of money on bottomry ; and the bond is 
insured. The only difficulty arises upon the words 
in the instrument, " or in case qfthe loss of the said 
ship Atlas, then within thirty days after the account 
of such loss shall have been received in Calcutta or 
London.*' But this clause is so manifestly incon- 
sistent with the preceding conditions, and in con- 
tradiction of the declared object of the bond, that 
the words may be regarded as senseless, as the 
insertion of an ignorant scribe, and repugnant to 
the rest of the conditions. The clause ought 
therefore to be rejected. 

Hullock B. — Can the Court strike out the 
clause, and amend the bond ? 

Argument resumed. — By the law of England, in- 
struments are to be construed according to their 
general intent ; and bonds of this description are 
not considered strictly. In the Nelson, that has 
been cited, and in the Tartar, 1 Hagg. A. R. 13., 
the bonds were held valid as to that part which was 
good, the Court, in each case, rejecting the clause 
affecting to bind the owner : and, in point of 
principle, one clause may be rejected as well as 

another. 

Hullock B. — In those instances the bonds were 
generally good : here this condition destroys the 
whole instrument. 

Argument resumed. — In the Augusta^ 1 Dod. 288. 
the Court held that it was not necessary a bond 
should be either good or bad in toto ; a principle 



THE HIGH COURT. OF ADMIRALTY. 69 



Atlas. 



which has been recognised in subsequent cases. If 

this ship had been lost, then this condition of the December istb, 

bond would have come in question ; but the ship is \ 

safe, and it is only the good part of the bond which Dd^«. 
is before the Court. ' Any construction should be 
had recourse to rather than that the bond should be 
held void. 

But Qdlj/. If there be no sea risk, still it is a 
good bottomry bond. The quotations from the 
Roman law do not apply; and the passages from 
Bynkershoek are strictly confined to what is the law 
of Holland. In Abbott's Treatise on Shipping, this 
subject is touched too slightly to amount to a deci- 
sive authority. That learned writer says (p. II7., 
5th ed.), " The repayment of money lent on bot- 
tomry does in general depend upon the prosperous 
conclusion of the voyage ; " and Park^ in his chap- 
ter on Bottomry and Respondentia, citing 2 Blackst 
Com. 457*» uses the words, ** It is understood that 
if the ship be lost the lender also loses his whole 
money." But Pothier writes expressly on this 
point ; and he does not insinuate that a bond ex- 
cluding sea risk is void ; but he says, " The lender 
may make a present of the nautkum fcenuSj and 
establish the bond.*' — Pothier (ut supra) s. 4., Du 
Profit Maritime, p. 84, 85. 

It is clear that the Admiralty Court has jurisi • 
tion in a case of hypothecation abroad. Sansum v. 
Braggington, 1 Ves. 443. and Belt's Supplement, 
decided, that a ship pledged abroad by the master 
for expenses was well hypothecated, and that the 
part-owners were liable. There the lender had a 
personal remedy against the owners,- the deed of 
hypothecation being absolute and binding the 
owners by its terms. But this does not show any 

p 3 
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^^'^ ground upon which the Court of Admiraliy should 
ikcemier i6tb^ not have jurisdiction in the present case, where the 

!* deed does not profess to bind the owners, but only 

^^^22*** *^® bottom of the ship. The courts of common 
law, having no jurisdiction in retih have been 
anxious to uphold the authority of the Admiralty 
Court : they have never adverted to a maritimeirisk 
as the ground of the Admiralty jurisdiction upon 
bottomry bonds ; and the want of a remedy in those 
courts entitles this case to a favourable consideratioii. 
The reports furnish several cases to prove, that a 
marine risk is not necessary to make an hypotheca* 
tion. In Menetone \. Gibbons there was nothing 
to show whether the instrument was a bottomry 
bond strictly so called. Ladbroke w. Crickitt esta- 
blishes at least that a bond of hypothecation of the 
same description as the present has been made the 
ground of a decree in the Admiralty Court. They 
further cited Bridgman's case. Hob. 11. Moore 918* 
Scarborough v. Lyrus^ Latch. SdS. Corset v. 
Huselejf^ Comb. 135. Benzen v. Jeffries, 1 Lord 
Raym. 152. Joknsonv. Shippen, 2 Lord Ra3rm. 982* 
1 Salk. 35. 

HuUock B. — The judgment of the Court of 
King*8 . Bench in Ladbroke v. Crickitt leaves the 
present case quite free. Indeed it may be inferred 
from the bond in that case that there was a sea 
risk. 



After the argument the Court having directed a 
search to be made, whether any cases could be 
found in which the Court of Admiralty had enter** 
tained a suit upon a bond, professing to be a bot* 
tomry bond, but which excluded maritime 
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five bonds were on tliis day produced, viz. the '^'^ 
Fame^ M^KnowUf dated 1799 ; Maria^ Burton^ February istik 
1800 ; Jacky Pedder, 180? ; Maria Dolores, Fre^ t!!!: 
mel^ 1811 ; Ma^wer, Alexander, 1815. Of these m^s^*** 
cases, it was admitted, not one had been brought 
to the notice of the Court of Admiralty. In the 
Maj/ufionoer alone an appearance was given for the 
owners, and an act on petition entered into and 
concluded ; but the opposition being confiiled to 
the charges, and not at alt respecting the validity 
of the bond, the case was ultimately disposed of 
upon arbitration, and never received a judicial in- 
vestigation. The counsel for the Appellants did not 
rely upon these five cases as adjudged cases, nor as 
precedents, but in order to show that they had 
passed in the common routine of business, without 
an objection being raised to the validity of any one 
of die bonds, of which the general character and 
description was •*<- hypothecation without sea risk. 

After ^ome observations upon these cases, the 
Court directed the question to be argued. 
Whether the amount of interest reserved in the 
bond Under consideration was or was not more than 
legal interest. 

For the Appellants. — The obvious intention of 
the parties was to make a bottomry bond, and that 
consideration disposes of the question ; because, 
whether the interest reserved was twelve jper cent., 
or any other sum, it was a maritime interest. If 
the contract is to be impeached as usurious, the 
burthen of proof rests with the other side : but 
there is nothing to show that it was usurious. By 
the 13 G. 8. c. 63. s. 30., interest at twelve per 
cent, is allowed in the East Indies ; the words of 

F 4f 
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^*^*' which statute run with no sensible variation from 
F^brwxry istb, 12 Aftn. St. 2. c. l6. To construe the interest in 
1^' this bond usurious, it must be shown that there was 
^^^*^^»"*^ a corrupt agreement for more than twelve per cent. 
It is not sufficient, as in the present case, that by 
possibility the sum may exceed the rate of legal 
interest, but it must appear that the bond-holders, 
at the time, actually contemplated extortion. No 
case has decided that a mere casual and possible 
excess of legal interest will invalidate a contract 
Usury, which is to avoid a deed, cannot be pre- 
sumed. Here the time of sailing, and the duration 
of the voyage, were uncertain : the vessel was not 
bound to leave the port of Calcutta for 15 months 
after the execution of the bottomry bond. It was, 
therefore, anticipated that such a period would 
elapse before the ship might sail ; and the voyage 
frequently occupies six months. It can be proved 
by calculation, that at the time the bond became 
payable, no interest, beyond the legal rate, was due. 
HawkinSt c. 82. s. 29* lays it down in broad terms, 
** that if the interest be only put in hazard, and the 
principal secured, the whole is usurious ;'' but the 
cases cited in themargindonotbearhimout. Longv, 
WJiarton^ 3Keb.S04. is not an authority on a question 
of this kind. Bedingjield v. Ashley ^ Cro. Eliz. 741., 
Roberts v. Trenayne^ Cro. Jac. 506., Chesterfield v. 
Janserij 2 Ves. 124. 1 Atk. SOI., do not support the 
case. The dictum ofDodderidge J. in Roberts v. 
Trenayne is an authority for the position in Haw- 
kins ; but that differs from the present case ; be- 
cause here the rate of interest may be short of the 
legal limit fixed by the statute. There is no autho- 
rity to show that an uncertain contract is usurious. 
For the Respondents. — By bare possibility the 



Delegates. 
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sum reserved ifnight not exceed legal interest j but -^"^*' 
this could scarcely happen except in the event February iseb, 
of the ship not sailing for fifteen months, and of ^^^^* 
an unusual and improbable length of voyage. The 
parties contemplated more despatch ; and the bond 
stipulates for die immediate repair of the vessel. 
The principal advanced is not put in hazard ; and 
the calculation of premium (for interest it is not 
called) was clearly for the voyage. 

The Court then stopped the argument, and ob- 
served : ^- there was enough to show that the 
parties contemplated a maritime interest for the 
voyage ; and that ex concessis a maritime risk was 
then necessary. The bond, therefore, could not 
be acted upon, and was void.* 

Sentence afiirmed. 



INDUSTRY. Capiter. 

litarck Hthf 
1827. 

fHIS was an appeal by the owners from an award ^^^^^i^^ 
of salvage made at Great (jrimsbt/ by three ma- Geo. 4. c. 75. 
gistrates for the county of Lincoln. The salvors ^ 'pS^^. 
appeared under protest, and, referring to the ^^^^te^^ 
1 & 2 G. 4. c. 75. s. 9. alleged, that the award was *"^ '" • ■^- 
made on the 27th of October, 1825, and commu- deckw, "within 
nicated to the owner's solicitor on the same day, ^di award 
and that no notice of appeal was served until the ^,^^^" 

thei^ deiira of 
obtainiog the judgment of the High Court of Admiralty; the ten days having expired, the 
award is condusive. 4/. allowed nonUne experuarum. Semble, that Terb^l notice to the 
magistntes' clerk is not sufficient. 

* See Simonds and Loder v. Hodgson^ 6 Biiig. 114. 
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uwntr. jin Qf Nooember^ which was not within ten daysi 

Mard^ Mtb^ the time prescribed by the sUtute. 
^' The owner of the cargOi Mr. Cormtt^ a merchant 

' at HuUj stated in his affidavit, << that on the S4th 
and Syth of October, he had informed the magis* 
trates/ that if they awarded any salvage he should 
appeal ; Aat on the afternoon, of the S7th when he 
left Orhnsby no award had been made ; that the 
first information, he received of it was by a letter 
on thcSlM; and that on the 1st of November he 
gave v^ei fvotice to the magistrates' clerk of an 
appeali- dnd I'equested a copy of the proceedings 
ibr thai:* purpose ; that on the 6d he signed a notice 
to each of the magistrates to the eflfect, that he 
should appeal ; that these notices were received on 
the 6th at Grimsby in order to their being served ; 
but that the 6th being on a Sunday the service was 
delayed till the 7th when it was effected ; and that 
on the 8th a copy of the award was first communi- 
cated to the deponent's agent, and by him trans- 
mitted to th6 deponent." 

Jenner for the owners. — The award of 40/. and 
the expences is excessive ; the whole value of ship, 
freight, and cargo, not exceeding ISO/. No valid 
objection to this appeal can be raised ; for, 1st, 
the award was not signed till the day after that upon 
which it was dated, and 2dly, though the notices of 
appeal were not served till the 7th, yet the post^ 
ponement was unavoidable as the 6th happened to 
fall on a Sunday : the service on Monday must 
therefore be considered as within the time named 
in the statutes. The property in the present case 
was small; but to support this protest would 
establish a dangerous principle, and one that might 
frequently affect important interests. 
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Per Curuan. — Was the award in the first in* iwot»>t. 

stance committed to writing ? The act, I thinks u^teh litb; 
absolutely requires that it should be in writing. ^^^" 

Jetmer. — The inference from sections 9 and 10 
undoubtedly is, that the award should be in writing; 
the ninth section directs, that a copy of the award 
on unstamped paper should be transmitted to this 
Court. In the present case, however, it was clear, 
and from the a£Bdavit of the magistrates' own clerk, 
that the. award when made was not put into 
writing. 

Lushington for the salvors. — The statute is 
express and imperative, that the notice of appeal 
to the magistrates << should be made witliin ten 
days, but not afterwards." Admitting therefore 
that the award was not even made till the 28tii of 
October^ still the notices should have been served 
on tiie 6th of Nwember^ It was true, that the 
6th happened to be a Sunday ^ on which account 
a process of this nature could not under the 
S9th Gar. 2. c. 7* be legally served on that day ; 
but then it was the duty of the appellant to have 
adverted to that circumstance, and provided 
i^ainst the expiration of the time by an earlier 
service. The day of the date of the award must 
be taken as one of the ten days allowed by the sta- 
tute. This is manifest from Lord MansfieW^ ob- 
servations in jRer v. Adderley.^ But whether this 
award were signed on die 27th or 28th, it bore 
date on the 27th of October : and that was su& 
fident to sustain the protest, for the words of the 
statute are << within ten days after the award be 
ffuukf'* and the magistrates' clerk, upon whose 
affidavit rdiance was placed to show that the award 



« 2 Doug. 464. 



76 CASES DETERMINED IN 

lypugTET. ^as not signed till the 28th, deposed to its being 
March Mtk, made on the 27th. 



18»7. 



Judgment. 

Lord Storvell. — This is a case which does not 
call upon me to decide upon the merits of the 
salvage transaction out of which the present ques- 
tion arises. Whether this protest, founded, on a 
statute trenching undoubtedly on the ancient jurist 
diction of this Court, must be sustained or overruled 
is the only point for my consideration. The sta- 
tute of G. 4. in giving an opportunity of appeal, 
has limited the time to ten dajrs, and that in strong 
terms, not only affirmatively but negatively j for 
the language of the ninth section is, << within ten 
days after the iaward is made, but not afterwards ;" a 
form of expression by which the Court is necessarily 
much narrowed in its construction of the act of 
parliament. 

The vessel, it appears, was carried up to Grimsby ; 
and the question of salvage was heard before three 
magistrates of the county on the 24th of October j 
when witnesses were examined ; the matter was 
then adjourned to the 27th when again the same 
parties attended ; and on that occasion they were 
prepared, I must suppose, or at least ought to have 
been prepared to do what was necessary on the 
award. The award was made on that day and 
announced. Mr. Consitt^ one of, the owners, was dis- 
satisfied, and determined to appeal; but it has 
happened that the communication of this appeal 
to the magistrates was not made till the 7th of 
November, which is beyond the time prescribed. 
It is then impossible for me to entertain this as a 
regular appeal ; the party should have attended 



THE HIGH COURT OF ADMIRALTY. 



77 



1827. 



to the requisites of the statute ; and if he were in- ^'"^'"^' 
attentive this Court cannot assist him. There is, March uth, 
I understand, the utmost facility of communication 
between the towns of Hull and Grimsby j by passage- 
boats twice a day. The magistrates gave 40/. in 
the exercise of their discretion j and the owner by 
his inattention has debarred himself from the benefit 
of an appeal which the statute allows under certain 
regulations ; I must then consider the award con- 
clusive, and I certainly shall not introduce myself 
into this appeal. The only difficulty is as to the 
costs incurred by the salvors who have been unne- 
cessarily brought before this Court; and in that 
matter, I shall allow them 4/. 

Appeal dismissed. 



MULGRAVE. Garbutt. 

'J^HIS was a cause of salvage, instituted on behalf 
of Htigh Gillj sole owner of a fishing-smack. 
The circumstances were as follows : — - 

About 7 o'clock P. M. of the 5th of November, 
1826. The Ebenezer, laden with a cargo of had- 
docks and navigated by seven persons, whilst pass- 
ing through the King^s Channel off Harwich on her 
way to the London Market, was hailed by the 
Mulgrave ; and after some negotiation the master 
of the smack and three of his mariners agreed 
(after having ^ked 80/.) for 60/, to render their 
assistance : they accordingly wof ked at the pumps 



liareh S8th, 
1827. 

Where a yremA 
in dittreas en- 
tered into an 
agreement with 
the master of 
another Teasel 
for assistance 
for a sum cer- 
tain, the Court 
cannot entertain 
adatm from 
the owner for 
salfage. 
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dilriog the night, the smack keeping iii company; 
uurek 98tii» About ten the next morning, the assistance of six 
^^^* further seamen were obtained A*om two other 
vessels ; and to these the captain of tlie Mulgrave 
gave SSL The ship reached Gravescnd alK>ut six 
P. M. of the 6th. The value of ship and cargo was 
10,400/. By the delay thus occasioned the owner of 
the smack suggested a loss on his cargo of S6/. ; 
for the recovery of which he entered the present 
action: 60/. had been brought in and tendered^ 
together with such expenses as were due by law, 
in full for salvage services. 

Lushingtonfor the owner.— The owner is entitled 
to a compensation : his vessel was detained and the 
crew lefl it to assist the Mulgrave. 

Addams, contra. — ^This is not a salvage case. The 
whole was matter of agreement. I admit that if a 
vessel were met in extreme peril and received 
assistance, the Court would consider the detention 
and loss. In the case of the Phoenix (Michaelmas 
term 1826,) the Court held that, generally, owners 
were not entitled. 

JUBOMENT. 

Lord StowelL—'T\m vessel, in the course of her 
navigation, experienced some damage in running 
upon a wreck: she was in some danger, and 
there was a necessity for assistance. The men of 
the EbenezeTy the first that applied, entered into a 
bargain, which may be supposed hard enough 
<— smart enough for the service, since it is well 
known that there are abundance of smacks in 
that part of the Channel, so that additional 
assistance might easily have been obtained. The 
Ebenezer was a fishing smack; and it is quite 
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evident, that if a smack of that deddiiptioii ^witK 
her cargo on board, were to be detained, it 
would bring the fish to a bad market -An agree- 
ment wias made with the vessel in distress, and it 
was made by a negotiation which received its 
accomplishment by a performance of service, it 
is said the owner of the smack must have suffered 
some injury by the detention of the vessel ; and, 
{perhaps, the Court would have considered his 
claim, if the present case had been a case of 
salvage ; but it is one of contract, -md I cannot 
entertain the question : were I, howeveiv owner of 
a vessel of this magnitude, I should make no hesita- 
tion in acceding to the demand. I pronounce 
against the action, and dismiss the pailies who 
appeared to defend it, but not with costs* 



Id 



1827. 



r 



HARVEY. PeacIh. 



March SSth, 
18S7. 



.\yiLLIAM THOMAS sued for wages as second ^^j^f^^ 
mate, (to wit, at the rate of 3L per month]|^ articles as se- 
during a voyage to Van DiematCs Land and New ^th ^^te ^ 
South Wales, and b^ck to Great Britain. In the S?c;>;Sbdd, 
schedule to the ship's articles his name was entered ^ ^^^ 

*- onussioD Ifit in 

in that capacity ; but no rate of wages, either by pvoiendoMe 
the month or for the voyage, was affixed to hi$ m^rSmdiy 
name. The period of service was ftorxx the ^a^^^ 



blidiiiitf tbit 
the man was taken out of ftitedrflip to te fklher on a trial ^Pi)jac^,taiid «Hth certain indul- 
gsMas and advantages amounting to a valuable considmtion in lieu of wi^es, a claim fbr 
wages was not sustainable, eqtedallj as the master had at all limes denied that ai^ ^'^S^ '^"^^ 
doe* 



1887. 
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"^^^^' 7th Nwember, 1824, to 30th May, 1826 : and the 
jtforeAssth vcssel had earned considerable freight both out 
and home. The demand was opposed on the 
ground ; — that the claimant had been taken 
the voyage out of friendship to his father, and 
upon the distinct understanding that he should 
receive no wages, but should sleep and mess with 
the cabin passengers. His incapacity for the office 
of second mate was also pleaded. — These state- 
ments were denied; and attempted to be disproved. 

Addams, for the mariner. 

Dodsoriy contr^ 

JupGMENT. 

Lord StowelL -^^The case*, urged as a decisive 
authority for the present, contains no small resem- 
blance in many circumstances, and even in its 
foundation ; they are both of them cases of young 
men, not previously much educated to the sea, 
and both of them entrusted to their respective 
captains for the purpose of an education in sea 
service, and for various stations in it ; but with all 
these features of resemblance, they appear to me 
very distinguishable on the grounds upon which 
a decision should be respectively applied to them. 
One of these grounds certainly is, that in the 
former case, a debt was actually acknowledged, by 
a tender made to the party, which reduced the 
whole question to a mere question of quantum. 
The young man in the former case must have 
been a person of singular talents for the occupa- 
tion in which he was then engaged ; for with very 
little preparation for its duties, he qualified himself 



* The Porcupine^ Laing^ Vol. I. S78. 
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in the course of his voyage to execute the duties ^^^^'^* 
of important stations, with sufficient ability, both March 28th» 
as first and second mate. But upon the demand 
of wages, the captain, who was likewise owner of 
the vessel, refused all payment on account of no 
particular wages being specified in the mariner's 
contract : afterwards, however, he submitted to a 
payment, thereby acknowledging a debt, and re- 
ducing the whole question to a question of quan^ 
turn. There was another point which entered 
deeply into the consideration of the Court : the 
captain, notwithstanding the testimonial given by 
himself of the general good behaviour of this per- 
son, by way of set ofi* against the demand of wages 
charged him with dishonesty and petty thefts, 
m the proof of which there was an entire failure ; 
and the Court was clearly of opinion, that fiill 
satisfaction was due to him for such an unfounded 
attack upon his moral character. 

This case sets ofi* with the same circumstance, 
that no wages are specified for this young person 
in the mariner's contract; but beyond that com- 
mon circumstance, there are some great diversities 
between the two cases. Here the father was an 
xdd and intimate friend of the captain, a pilot of 
character, who had lived with him much in the 
habits of private intimacy, and had often navigated 
this ship down the Channel : the intimacy so pro- 
duced led to a request from the father to the 
captain to take his son (who had performed a 
trial voyage to China) upon a trial voyage; 
the proposal was willingly accepted. He was to 
sail with the nominal character of second mate» 
and subsequently of .boatswain; he was to sleep 
in the cabin, and to mess in the cabin ; in- 

VOL. II. G 
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^^*^^' dulgences of more pecuniary value than would 
March 2Bih, havc beeu equal to the regular wages. It ap* 
"*^* pears, likewise, that the captain paid wages to 
other persons to act as private tutors to him^ 
in the different stations to which he was appointed, 
but not so well, personally, qualified to discharge. 
These were all valuable considerations for such 
services as he could give, besides the oppor^ 
tunity of acquiring maritime science and expe- 
rience in the course of a long voyage. Upon 
the return to England, a demand is made for 
wages, and is refused ; that refusal is maintained 
to the present moment ; and it stands, not upon a 
question of quantum^ but upon a denial of all obli- 
gation of payment, founded upon the original con- 
tract, and upon the valuable considerations which 
under it he had enjoyed. The question then 
comes to the meaning of this original contract 
This contract is left imperfect in the articles, and 
it is open to both parties to supply the deficiency by 
parol evidence. The statute 2 Geo. 2. c. 36. ^. 9. 
says, that such " agreements and contracts'* are 
** conclusive and binding ; '' but those terms are 
not applicable to articles which bind to nothing, 
and which specify no consideration. It was the 
intention, undoubtedly, of the Act of Parliametit, 
that written articles should in all cases be framed ; 
and the inconvenience which has taken place in 
these two cases proves the expediency of such a 
regulation. But there niay be justifying cases, 
where such an omission may occur. Very yoting 
persons, not intending to ship as apprentices, but 
making trial voyages, and the captains who accefpt 
them, may find considerable difficrdty in settling 
before-hand a proper quantum meruit^ and an^ omis* 
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sion will then almost unavoidably occur. In such ^^*^'^' 
cases reference must be had to parol explanations March 9sa, 
of the original understanding of the agreement; 
and, here, I am strongly of opinion that the prefer- 
able explanation is to be found on the side of the 
captain : for, on the other side, no explanation is 
furnished to the Court by any admissible evidence ; 
for the father of this young man, interested as he 
admits himself in this suit, is, on this account, a dis- 
qualified witness ; and no other material proof is 
offered.* On the part of the captain there are 
several witnesses, and among them Mr. Evans^ 
whose testimony alone, if true, is decisive upon ' 
the subject': and I do not think it a su£Bcient 
objection to his testimony, that his conversations 
with the captain in respect to this young man are 
not to be found in the allegation as well as in his 
evidence -— that is a technical objection, not to 
be too strictly applied. This witness assisted 
when the articles were signed, and he deposes 
expressly that when William Thomas* name was 
called, the captain replied ^' No wages : " and 
that this young man and his father, both of whom 
were present in the cabin, acquiesced without the 
slightest objection. The nature of the contract is 
likewise strongly guaranteed by the transactions 
that took place, by the indulgences, and by con- 



* At the opening of the cause, an objeetion was taken to the 
evidence of Daniel Thonuu (the mariner^s father), and sus- 
tained. In answer to the 10th interrogatory, he said — *' He 
has made an advance of 15/. on account of the expense of 
carrying on the proceedings! and has given bail : he supposes 
he would be liid>le for the same, and for the other expenses 
incurred by his son, in case he should not succeed in fais 
demand.'' 

G 2 
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^^*^^' siderations which were paid for the assistance this 
March ^tkf youDg man received. Upon the whole, regret- 
ting that resort has been had rather to an expensive 
litigation than to ancient habits of kindness, I think 
myself not authorized to pronounce for this de- 
mand. 
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March utb, FORTSEA. Lamb. 

1827. 

A remei being X^^*^ vcsscl had been sold, in August 1826, un- 

^I^"^ti ^^^ * decree of the High Court of Admiralty, 

Court of Ad- at the instance of several seamen in suits for 

^■uiS^^n" subtraction of wages. The proceeds amounted to 

c^^!^^ 2607/. 15^. 6d. ; the balance was 1500/. At the 

no cognisance ^jjj|g t^g ^\q ^^g efiectcd, uo appcanince was given 

wiu not order by the representative of William Shephard^ the 

the ^!^S^J!di to late owner. On the first session of Hilary Term, 

mortwg^e to Thomos Shepkard, sole executor of WiUiam, prayed 

whom poswt- that the balance of the ship's proceeds remainini? 

tton had never -- , . * * «» 

been given, but in the registry might be paid to him, when a proc- 
•urpiuli?*" tor on behalf of John Middleton alleged that he 
J^J^i'^^j was the legal holder of a bond of hypothecation 
toaucfaorderas for monics advanced by him on the security of 
Se'coart. the Said ship and freight, that he had entered an 

action against the proceeds, and now prayed a 
warrant to arrest the same. 

An act, on petition, was entered into, in which 
it was alleged that William Shephard^ whilst living, 
the sole owner of the Por/5efl, did, in August 1824, 
when the ship was in the port of London^ and 
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about to proceed on a voyage to the East Indies^ Po>w«a. 
borrow of John Middlettm^ on the security of the March \a^ 
vessel) 3000/. sterling, for the repayment whereof ^^^* 
with interest at 5 per cent* Shephard did, by a 
certain deed or indenture dated ISth AttgustlBZAt^ 
bargain, sell, assign, transfer, and set over to 
Middleton, his executors, administrators, and a»- 
signs, the ship, her tackle, apparel,, furniture, and 
appurtenances, with all policies of insurance ef- 
fected or to be efiected thereon, and all the estate, 
right, title, interest, property, claim, and demand 
whatsoever of hini» Shephard^ o^ into, or out of 
the same, or any part thereof. And all bills of 
sale, certificates of registry, deeds, and writings 
whatsoever to the vessel belonging, to have and to 
hold the same upon trust, and with power to sell 
the same for the repayment and satisfaction of the 
principal sum of 3000/1 with interest as aforesaid: 
provided that the 3000A with tlie interest should 
be paid before the 13th o£ August 1826. That no 
part of the sum so advanced and secured upon 
the hull and bottom of the ship had been paid ; 
and that Middleton had no security whatever for 
the same, or any part thereof, save the ship, or the 
proceeds thereof. 

On the other side it was alleged, that the deed 
referred to was an indenture of mortgage under 
seal; and was not in any manner cognizable by 
the authority of this Court That tHe deed was 
made and given as a collateral security only for 
the money lent and advanced, and the legal re- 
medy can only be against the executor of the 
mortgagor; that the vessel having been sold under 
the authority of this Court, the balance of the 
proceeds in the registry forms a part of the per- 

G 3 
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PowtMEA, sonal assets of the deceased, which the executor is 
March i4Ui, bound to administer according to law ; and that if 
the balance should be paid to Middleton, the re- 
maining creditors would be unjustly deprived. 

LushtTtgton and Addams for the mortgagee. 

No question arises on the validity of the deed ; 
it is not opposed, and it is admitted that the money 
has not been repaid. It is objected, on the part 
of the executor, that the Court has no jurisdiction; 
and secondly, that if it has, the proceeds must be 
decreed to him. The circumstance of the deed 
being under seal is of no importance, since the 
Court has jurisdiction over the subject-matter; 
and the mortgagee only is applying for a continu- 
ance of the exercise of that jurisdiction ; he is 
not suing originally, as mortgagee, to arrest the 
vessel. The Court enjoys a large jurisdiction over 
proceeds in its registry : they have been granted 
out to material men,— The John^ Jacksqn •, — and 
'an undisputed mortgagee may be considered as 
analogous in his title to material men. In the 
JPlorOy FiNDLAYt, it was held that^the Court pf 
Admiralty was boiind to notice debts on record* 
Here is a similar claim, •^- the mortgagee is entitled 
to the money, and has a specific lien on the ship. 
The money must ultimately come to him, for the 
demand is not disputed ; and the ;executor cannot 
have it for a general distribution among the cre- 
ditors. That the bond was dated prior to the 
6 Geo. 4. c. 110. does not, we conceive, alter the 
case.t 



« 3 Rob, 290. t Vol. I. 298. 

\ In section 45> it Is enacted, '< That when any transfer of 
any ship or teasel, or of any share or shares thereof, sliall be 
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Jenner^ contr^. — The executor is bound to 
protect the general interests of all creditors. Mid' 
dleton was never in possession of the vessel : the 
possession always remained in thq owner ; and the 
creditors who furnished the necessaries for fitting 
out the ships, supplied them upon his credit I 
agree that if the Court of Admiralty has an ori- 
ginal jurisdiction over an instrument, the mere 
accidental circumstance of a seal will not deprive 
it ^ } but here is a contract entered into on land 
between two British owners. Some analogy was 
attempted between mortgagees and material men. 



March Mtby 
1827. 



made only as a security for the payment of a debt or debts, 
either by way of mortgage or assignment, to a trustee or trus- 
tees, for the purpose of selling the same for the payment of any 
debt or debts, then and in every such case the collector and 
comptroller of the port where the ship or vessel is registered, 
shall, in the entry in the book of registry, and also in the in- 
dorsement on the certificate of registry (in manner hereinbe. 
fore directed), state and express that such transfer was made 
only as a security for the payment of a debt or debts, or by 
way of mortgage, or to that effect ; and the person or persons 
to whom such transfer shall be made, or any other person or 
persons claiming under him or them as a mortgagee or mort- 
gagees, or a trustee or trustees only, shall not by reason thereof 
be deemed to be the owner or owners of such ship or vessel, 
share or shares thereof; nor shall the person or persons making 
such transfer be deemed, by reason thereof, to have ceased to 
be an owner or owners of such ship or vessel, any more than if 
no such transfer had been made, except so far as may be ne- 
cessary for the purpose of rendering the ship or vessel, share 
or shares, so transferred, available by sale or otherwise, for the 
payment of the debt or debts for securing the payment of 
which such transfer shall have been made." 

See the observations upon this statute in Abbott on Shippings 
p. 26. 5th edition. 

* See the cases in Abbott on Shippings pp. 126-7* 483. 5th 
edition. 

G 4 
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PoftTilA. 

March 14tb, 
1897. 



Per Curiam. — The cases of material men are 
very different : the Court has always been inclined 
to consider them as privileged. 

Jenner. -— If the mortgagee had obtained posses- 
sion of the ship, and it had been taken from him 
by the authority of the Court, he might have had 
'a lien and a preference, so as to bring the case 
within that of the Flora. The executor is bound 
to give preference to a specialty creditor ; no in- 
convenience, therefore, will arise to the mortgagee 
from payment of these proceeds to the executor. 

Per Curiam. — I shall direct the money to re- 
main in the registry, subject to such order as may 
come to the Court * 



1828. 

The interest of 
a mortgagee is 
not a question 
for the dedsion 
of the Admi- 
raltj Court. 



* In the Exmouih, Owen, the ship having been sold in a suit 
for wages, and the claims of the crew and for pilotage being 
satisfied, the assignees of the owners applied for the surplus 
proceeds, viz. S500L to be paid out to them. 

The King*s Advocate^ for a mortgagee, cited the PorUeOf and 
submitted that the money should remain in the registry to 
await proceedings in Chancery* 

Lushington contr^ 

Per Curiam. — Sir Christopher Robinson. The interest of 
a mortgagee is not a question for the decision of the Admiralty 
Court, (a) I direct the proceeds to be invested in Exchequer 
bills. 

Note. — On 2d of March, 18S0» the money remained so in- 
vested. 



(fl) See Fruit Preserver, Brown, infr^. 
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FRANCES MARY. Kendal. lurckma,. 

18S7. 

THIS proceedinir was at the instance of Lord in m cue or 

derelict oif ex* 

Napier^ the commander, and the rest of the tnoidinary 
officers and crew of H. M. S. Diamond, against the "i^lJled^^i^* 
Frcmces Mary and her cargo, and also against ^w!?!?** 
Robert Mackie the claimant The act on petition Mi?onfour 
alleged that on the S4th June, 1826, H. M. S. whilst courtindined 
on her voyage from Rio de Janeiro to Lisbon, fell I^^^b„*^SX 
in with a large vessel, water logged, destitute of ^2^^^ * 
every species of rigging, her bottom and sides precedent of the 
covered with barnacles and weeds, and wholly iJI^IIJ^^JJ^! ' 
abandoned. Measures were immediately taken to ^*^^ ^ , 

' •^ produced), and 

naviffate the derelict to the island of St. Marv^s directed the 
the nearest port ; and on the evening of the 27th out of the other 
Jtme, having put her in charge of Mr. Brown, the ™****^' 
second master of the Diamond, three midshipmen, 
and eight seamen, with a boat and provisions for 
two months, she parted company from the JDio- 
mond. On the 24th of July^ the vessel was got close 
to St. Mar^^ when it was necessary to obtain the 
assistance of a small schooner, four boats, a pilot, 
and thirty men, in order to tow her into port. The 
vessel was, after some interruption by the Portu- 
guese authorities, hauled up on the beach ; a new 
rudder was made, and on the Diamond^s reaching 
the island on the 14th of August, the wreck was 
towed to St. MichaePs, where having been fitted 
with pumps and her jury rudder secured, she was 
removed to th^ island of Terceira, for the advan- 
tages of its harbour. On the Slst, the Diamond 
sailed from Terceira, towing the derelict, and after 



90 



CASES DETERMINED IN 



F&AVCtt 

Ma&t. 

March 28tfa, 
18S7. 



a succession of variable weather, reached the outer 
anchorage of Milford Haoen on the night of 24th 
September ; and on the evening of the 26th, was 
secured, with the assistance of a steam-boat, off 
the naval dock-yard at Pembroke. 

The proceeds of the ship and cargo were esti- 
mated at 600/. There were 400 salvors. 

The Kmg^s Advocate and Jenner for the salvors. 

The facts are not disputed ; and the salvors are 
entitled to more than a moiety. 

Lushingtoh and Salusbury contri. Where the 
vessel is claimed by a private owner a moiety can- 
not be exceeded. UEsperance^ 1 Dod. 49* 

The Kmg^s Advocate denied that there was any 
such settled rule.* 

Per Curiam. The fund is unfortunately small, 
but it is a case of very extraordinary merit, and the 
Court should be liberal. I incline to decree 350L 
and if an instance can be produced in which, in a 
case of this description, the Court has exceeded a 



gdbftUKfy Sukf 
1811. 

A moiety and 
costs giTen in a 
case of derelict 
of the falue of 
5668/. where 
the salvage bad 
been effected 
with great exer- 
tion and risk. 



• RELIANCE. Wiley. 

This timber ship was found near SCO leagues out at sea, on 
the 26th of June 1809, by H.M. Gun-brig Virago: she had 
been long deserted, having been examined by another ship a 
month before. The ship was about 600 tons ; the gun-brig 
only 185. With great exertions and risk the crew of the gun- 
brig patched up the ship and towed her to Plymouth, putting 
themselves on short allowance. They were occupied d6 dajrs. 
The value of ship and cargo was estimated at 5668/., and the 
salvors asked two-thirds. 

Per Curiam.-— This is a case of great merit of different 
species, and I am inclined to give as much as is usually given. 
It is only in very particular cases that the Court gives more than 
a moiety. Here the value is large. I content myself with 
giving a moiety, and I direct the expences of the salvors to be 
taken out of the other moiety. 
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moiety, I will award the sum I have mentioned ; ^^^ 
but if not, I shall direct a moiety to be paid to the 



salvors. ""Z^T' 

Note. — On the 1 8th of Mat/ a moiety was decreed 
to the salvors, their expenses being first paid out of 
the other moiety. 



PRINCE OF AUGUSTENBURG. Mayistb. 

1837. 

THIS ship and cargo, the property of the Danish ThepriT«tead- 

East India Company, were condemned at p^^i^ma* 
Calcutta as droits of admiralty; and upon an SSIlSJ^^ 
application to the Lords of the Treasury on behalf ^p^°**^®°" 
of Peter Leisner, the purser, to be indemnified for dniuof ad- 
the condemnation of his private adventure, the ^[!^)^^iof«dl 
matter was referred to this Court. 

Jenner. — The private adventures of the master, 
and several of the officers of this, and many other 
Danish vessels, have been restored by the Court ; 
but there is no instance of a restitution to pursers on 
board Danish East Indiamen. They act, however, in 
a similar capacity to pursers on board the English 
East India Company's ships ; are the third ship's 
officers ; are called ** assistants ;" have only nojninal 
wages, without any commission on the cargo, but 
are allowed private adventures free of freight A 
purser therefore is materially distinguishable from a 
supercargo ; and being an essential officer on board 
these Danish ships, is entitled to the privilege con- 
ceded to the masters and other officers of Danish 
vessels. — He then moved the Court " to decree 
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Puircs or restitution of the private adventure, and to direct 
AuQOCTCTBPEo . ^j^^ proceeds to be paid to the claimant or his 
ifay 1^, attorney." 

18S7* 

The King^s Advocate observed, that in the 
American war the claims of supercargoes were in 
a few instances disallowed. He did not oppose 
the motion. 

Motion granted. 



J^ 8*. JANE VILET. TiNDELL. 

1817. 

^vhe» a boc X^^*^ ^^ * cause of bottomiy. The bond recited 
2|^]J^» that in August, 1826, the master of the Jane 

drmwn in it|^ Fife/, obtained from Brown, Hoyles, and Norris, 
tiedto payment, mcrchauts at St. Johifs Newfoundland, the sum of 
SLSd^thT 231/. 5^. Id. sterling, to refit the vessel ; which 
*^™^ **^ , sum was to run as respondentia on the block and 

agreement ; and ^ 

the Court will freight, at a premium of fifteen per cent, for her 

matter to the retum voyage to Liverpool; and that the principal 

JJg^J^ and premium, amounting together to 265 1 1 8^. 1 Orf. 

mdM fucfa a Sterling, should become due in ten days after the 

oeQuctioo on 

account of the ship's arrival at her moorings at Liverpool ; or, in 
M^ n^ in^ case -of her loss, such an average as by custom shall 
^^^2^^ have become due on the salvage, 
"•got"**"®"*- Jenner for the bond-holder. 

Lushington, contr^. 

Judgment. 
Lord StoweU. — This is a bottomry bond, ad- 
mitted to be drawn in a legal form, and as such 



18S7. 
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eutitled to payment. These bonds have always Jaw Vma. 
been regarded as matter of serious obligation, pro- junesth, 
tected by the terms of agreement between the 
lender and the borrower ; nothing else is looked to 
but what the lender demands and the borrower 
agrees to ; nobody has a right to alter that agree- 
ment Tlie demand so agreed to is the true 
measure of the contract, and cannot be altered or 
modified by either party. In the present case the 
bond is fuUy submitted to, but the party who is to 
pay claims a reduction, on account of an usual 
reduction which takes place in payments of an 
ordinary kind, and he desires a reference to the 
registrar and merchants.* This, however, is not 
a mercantile case ; it is a question of law (if it be 
a question), upon which a Court holding plea upon 
such contracts is entitled to decide ; and such a 
reduction in my opinion is not at all applicable to 
a written contract of this high nature. The extent 
of the necessity is measured in the original contract, 
and cannot be reduced by rules that apply to 
cases of ordinary negociation ; the only effect of it 
would be that a higher demand would be made in 
such cases by the lender. I am of opinion therefore 
that no such right exists, and that it cannot be 
extended to a contract of so sacred a character ; it 
would be nugatory if it did. I pronounce for the 
obligation expressed in the contract with costs. 



. * It waa stated on affidaTit, ^ that it waa the constant custom 
to reduce the Nenfoundland sterlmg money, when payable in 
Great Britain ^ into British sterling money, according to the rate 
of exchange between the two places.** 
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ivbp. 6th, THE SLAVE, GRACE. 

1827. . 

The King, and His Majesty's 1 
Procurator-General, and > Appellants ; 
George Wyke, j 

versus 
John Allan, Esq. Claimant, - Respondeat 



On Appealjrom the Vice-AdmiraUy Court ofAntigua. 

A femde ttten. JN 1822, Mrs. Allan of Atitigua came to England^ 
•ndieryitudea bringing with her a female attendant, by birth 
t^^lJ^ and servitude a domestic slave, named Grace. She 
E^T^dui!^ resided with her mistress in this country until 1823, 
■kkd there for aud accomoanied her voluntarily on her return to 
tiwn T^iuDtariiy Atitigiui. Mr. Wi/ke, collector of the customs at 
te ^d!^^ Antigua and the original prosecutor of the present 
Wrth«5 »^' suit, was a passenger on board the same ship. Oa 
▼itudet their arrival at Port St. John, in the island of 

the ittddcDce m Antiguo, Groce, with whose character and situation 
2^^OTr«u. Mr* Wyke viB& well acquainted, landed with her mis- 
Aori^* «f tress, without any exception made to her condition, 

coercion can be ' ^ r » 

acerdiedover and without any formalities at the custom-house 

yet, (mboT' obsorved or required. She continued with Mrs. 

j^MTofi^ ^/2tm, in the capacity of a domestic slave, ifXi 

and sendtude, Augvst Hth, 1825, whcu shc was scizcd by the 

such waiter of the customs at Antisua " as forfeited to 



^na. ""^ the king, on suggestion of having been illegally im- 
ported in 1823." The information was filed ill 
June, 1 826. Mn AUan then made an affidavit of 
claim, as sole owner and proprietor of Grace, as 
his slave ; and Mr. Wyke, a single witness, was 
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examined on interrogatories. On Augusts. 18«&, t^^r*, 
the judge of the Vice* Admiralty Court of Antigua '^"^ 
decreed, after argument, " that the woman Grace ^^^^ 
be restored to the claimant, with costs and da- 
mages for her detention/* • 

From this sentence"^ an appeal was prosecuted on 
the part of the crown, and the principal question 
made, was — whether, under the circumstances, 
slavery was so divested by landing in England 
that it would not revive on a return to the place 
of birth and servitude ? 

The King^s Advocate and Lushmgton fof the 
Appellants. 

Jemter and Dodson, contr^ 

JUDGHEKT. 

Lord StoxveU. •— This case commences with an 
information against a woman named Grace^ who 
attended her mistress as a domestic servant to 
England^ and returned with her to Antigim ; and 
consists, in the first place, of various counts charge 
ing omissions of regulations imposed upon the m^ 
portation and exportation of slaves to and from 
the West India colonies; and, in consequence 
thereof, condemnation, or forfeiture to his Majesty^ 
is contended for. 

I have to discharge a debt of obligation to the 
counsel who have argued this cause on both sides, 
and have taken great pains in elucidating questions 
that arise tipon it I have likewise to discharge a 



* The damages were, upon the report of the registrar, ulti- 
mately fixed at 36^. 6s. currency, the award being mad^ at the 
rate of 2f. per diem. The appraised value of Grace was 125^* 
currency. 
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T^ Sla^ duty which I owe to the Judge beiow •, who has 

examined the case with very meritorious diligence 

^ui^^ and acuteness, and thrown very considerable lights 
upon the general subject I could have wished 
that, in a case so novel in this Court, it had been 
furnished with more both of argument and evi- 
dence than I have met with in the process which 
has been transmitted from the inferior Court 
What the arguments were on either side of the 
question in the Court below, what opposition was 
given to the doctrines maintained by the Court, 
and by what evidence that opposition was sup- 
ported, or by what arguments resisted, these papers 
do not inform me. In a case so important, and 
unprecedented in this Court, I am left to conjecture 
what the arguments were from other public papers 
supplied by the Advocate-General who argued the 
cause in the Court below, which papers were trans- 
mitted to the Secretary of State for the Colonies, 
and by him or his officers, I presume, submitted to 
the House of Commons.t That is not the way in 
which the superior Court usually collects inform- 
ation of what passes in the inferior Courts. But 
these documents come in a form to which I may, I 
think, without impropriety advert, as containing the 
probable grounds of opposition in the cause, and 
on which the Judge decided in a way consistent 
with his view of the question. 

The case begins with an information or charge 
consisting of five counts ; the two first of which 
may be immediately dismissed, being not at all 



♦ Dr. Nugent, 

f These papers were, on Afoy 2. 1826, ordered by the House 
of Commons to be printed. 
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applicable to the real state of the parties and only ^"eack^"' 
urged by the Advocate-General, as he expresses it, 



u 



ex abtindanti cauteld*^ without any expectation 1T27. ' 



of their influencing the judgment. What sort of 
abundant caution could arise from the introduction 
of matter which, I understand to have been ad- 
mitted by the Advocate-General, could not have 
the slightest influence on the cause I am not 
informed and find some difficulty in discovering 
it ; but from the papers transmitted I collect that 
this cautela ahundans is founded upon a supposition 
of the Advocate-General that a slave, who had 
been in England and returned again to the colo- 
nies upon any pretence whatever, was by such 
residence only entirely enfranchised and became 
a free person, and was so to be considered in that 
colony, — an assertion which brings that great 
question directly before the Court 

Having disposed of the two first counts I pro- 
ceed to the third and fourth. The third count 
pleads, that " this woman, Grace, after the 1st of 
January, 1820, was exported as a slave from the 
island of Antigua, a colony under the dominion of 
his Majesty, and carried to Great Britain, a ter- 
ritory to his Majesty belonging, without produc- 
tion of certificate of registration and without such 
certificate having been endorsed by the collector 
and annexed to the clearance or permit given for 
the exportation of the said Grace.** The fourth 
count pleads, that " after the 1st of the said month 
of January, 1820, Grace was unlawfully brought 
into and landed in the island of Antigua, a colony 
to his Majesty belonging, from Great Britain, a 
territory to his Majesty belonging, as a domestic 
slave in attendance upon the person of her mistress, 

VOL. II. H 
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The Slave, without any cxtract and certificate of registration 

'. — being on board the ship in which the said Grace 

^Ts%T' ^^^ imported, and together with her on her arrival 
produced to the Collector of the Customs, con- 
trary to the form of the statute : '* and it has been 
contended that under the statute, the 59 Geo. 3. 
c. 120, s. 12. it was necessary that this person should 
have had these credentials, as well on the voyage 
from the colony to the mother country, as also on 
the return voyage to Antigua. 
The reguiaUons It appears to me, on a consideration of the Act 
in the 59 G. 3. referred to, that it never was intended to put 

c. 120. were ' \ 

made to prevent any restraint on a domestic slave accompanymg 
ironrferred^ his mastcr to Great Britain^ or on his being taken 
ow^Xl''"' l^ack from Great Britain to the colonies. The 
to other set- reff ulatious were made as well for th« purpose of 

tlementSy wid ■ * * 

also the intro- preventing slaves being transferred from any one 
suJwhitoany of 0"^ owu colouics to othcr Settlements, as also 
of our colonies, ^o prcvcut the iutroductiou of new slaves into any 

but hare no re- ^ * •; 

ference to the of our colonics, but they have no reference what* 
to or from this evcr to the transit of slaves to or from this country 
^lon^*"^'** and its colonies. Upon reference to the act of 

parliament, I find these words : ** With intent that 
such slave shall be removed to some other colony J* 
(s. 11.) Nothing whatever is intimated as to Great 
Britain^ nor is there any direction that a certificate 
of registration or indorsement, on the clearance of 
vessels coming to this country, is necessary ; nor 
are any such credentials demanded, or considered 
as demandable, of vessels coming to this country 
by the Custom-house here, as far as upon inquiry 
there I know and believe. 

I cannot help observing here a little upon the 
careless manner in which the Custom-house ofiicer 
at Antigm appears to have discharged his duty, if 
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« 

there is any duty of this kind imposed upon him. ^^^c^"' 
He had come in the ship all the way from England ■ — ; 

with the slave and her mistress, and he suffers her j'gsr, * 
to go on shore with her mistress without any papers, 
if pikers were at all demandable ; and it is not till 
after two years that he finds that he had mistaken 
his own duty, and omitted to demand what he now 
contends were the necessary documents. I might 
observe upon the lapse of time between the com- 
mission of the offence and the institution of the suit, 
hnt I think it unnecessary under the observations 
already made. 

The fifth count is that which is alone entitled to 
consideration in this case. It states, that *^ she 
being a free subject of his Majesty was unlawfully 
imported as a slave from Great Britain into Antigtia, 
and there illegally held and detained in slavery con- 
trary tp the'form of the statute in such case made 
and pro^vided.'^ The objection, therefore, which 
constitutes the foundation of this suit and the 
ground of unlawful treatment is, that she was a 
free subject of his Majesty and under that character 
unlawfully imported as a slave and was so treated. 
Now this averment must be proved : it must be 
shown that she was so, for otherwise she has no 
right to prefer this complaint to the Court ; and if 
that assertion fails» there is no ground whatever for 
the insinuation of her being unlawfully treated ; for 
that assertion of her freedom is the foundation of 
the wrong of which she complains : if she cannot 
plead with truth that she was a free subject there is 
no ground of complaint in her being treated as a 
slave : her rights are not violated and she has no 
injured rights to represent It may be a misfortune 
that she was ^ jsl^vp.; but being so, she jn the pre- 

H 2 
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The Slave, ggnt constilution of society had no right to be treated 
otherwise. 



^182?!^' I have looked with the utmost attention to dis- 

cover, if possible, the foundation of her complaint 

— that she being a free person is treated as a slave. 

The truth of that complaint depends upon the 

nature of that freedom, if any, which she enjoyed 

before the institution of this suit ; and I can find 

nothing that warrants any such assertion of a free* 

Slavery is not dom SO Conferred. The sole ground upon which it 

merT^c^ry appears to havc been asserted is, that she had been 

E^iMS'iTith. ^'^si^^^t ^^ England some time as a servant waiting 

outnanumis. upou her mistrcss, but without the enjoyment of 

tide's perBon any mauumissiou that could alone deliver her from 

5^^7a*^ex?"" ^^^ character of a slave which she carried with her 

pired, end after whcu shc left Anttgua ; for I think it demonstrable 

a return to the o ' 

place of birth that shc could dcrivc no character of freedom that 
tomli^ina^' could entitle her to maintain a suit like this (found- 
upl!/a"dii^ of ®^ "P^" ^ claim of permanent freedom) merely by 
pMTO^ent having been in England^ without manumission ; for 

a manumission is a title against all the world. The 
mode of treatment applied to such persons is a 
strong illustration between the effect produced by 
a residence in England and that conferred by a 
manumission ; for manumissions are not uncommon 
in England and always granted where there is an 
intention of giving the party an absolute title to 
freedom. This suit, therefore, fails in its found- 
ation : she was not a free person ; no injury is done 
her by her continuance in a state of slavery, and 
she has no pretensions to any other station than that 
which was enjoyed by every slave of the family. If 
she depends upon such a freedom, conveyed by 
a mere residence in England^ she complains of a 
violation of right which she possessed no longer 
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than whilst she resided in England^ but which had ^"^f^^** 
totally expired when that residence ceased and she 



was imported into Antigua; and that is the proposi- "^isir!^ 
tion which I propose to make good in the course 
of the foUowing observations. 

What is the manner in which a freeman, robbed 
of his freedom and charged with being a slave, re- 
sents the injury done by such wrong-doer? His Thomodeof 
remedy is immediate and m his own power; for it freedom under 
cannot be maintained, that because the act of par- S'J£'^'?'^"5. 
liament for the abolition of the African slave-trade 'i-^- *-J- ^^^^ 

^ fit for toe eman- 

describes this prohibition as extending to slaves, cipaUooofa 
" or persons intended to be sold, transferred,, used Ii|J5p2'ciWe'to » 
or dealt with as slaves,'* • that it is therefore in* *^**™*°- 
tended to include persons who are Jree subjects qf 
His Megesty. What has a free person relying upon 
an antecedent freedom to show, but the freedom of 
which he is so in possession, in order to assert his 
own right already acquired and to maintain his 
freedom with all its present consequences ? Could 
it possibly occur to any person in such a situation 
to submit to the degrading remedy which is here 
sought for — that is, not to assert his right to a 
freedom of which he is already in possession ? It 
would, in fact, amount to a disclaimer of any pre- 
existing freedom. It is a process very fit for the 
emancipation of a slave, but surely could never be 
recommended to a person already in possession of 
a state of liberty freely and fairly acquired. 

There is no statute whatever that imposes upon 
a free person the vindication of his freedom by sub- 
mitting to a procedure so humiliating to a freeman 



* 47 Geo. S. c.9Q.$ 1. 

H 3 
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^^G^^^ as to sue for it, at the mercy of the Crown, under a 

^ process which places him at the disposal of the 

^i8«7?^ oflScer of the Crown and subject to all such situ- 
ations as the slave-abolition laws would warrant 
Now, that any free subject of the King could be 
imported as a slave into any of our colonies, and 
there det£iined as a slave, appears to be a contra- 
diction in terms. The former charges all describe 
this person as loaded with the duty of conforming 
to the obligations of a slave ; whereas this describes 
her as a person sailing from Great Britain as ajree 
subject, and therefore not at all bound to those 
several obligations which lie only upon slaves. The 
person who sues for his freedom in the manner pro- 
posed must submit himself to be apprenticed, or to 
be enlisted, or placed in some other situation, at the 
discretion of the officer of the Crown. Is that a 
manner in which a free person ought to assert his 
right ? What has he to do but to bring his action 
against the defamer of his rights? and #ho catt 
doubt but that he would recover most overwhelming 
damages against the person who had assaulted his 
freedom, and compelled him to submit to a process 
that is only applicable to a sla\^, and to pouf- upon 
his gross wrong-doer the whole vengeatice of the 
law ? In short, the whole of this procedure is in- 
applicable to a freeman ; it may seem morie likely 
to initiate him into a state of slavery, but it is utterly 
inconsistent with a spirit of freedom — that spirit 
which would enable its possessor to resent the out- 
rage with which he was threatened, and, without 
those- degradations, to restore him to himself un- 
aided by such a proceeding as could only be insti- 
tuted against a person already in a state of slavery. 
See how a claim of this kind betrays its imbecility. 
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The party is seized in the first instance by a Custom- Tm slatb, 

house oflScer, is afterwards handed over to an officer 

of the Crown, under whose direction he undergoes ^Ts^n?' 
all the process that would be applied to a slave, — 
the treatment differs in no respect ; he is not at his 
own volition but at that of his guardian ; he is 
then bound to some trade or enlisted in the army : 
nothing of free will of his own, or free action of his 
own — all at the will of another ; — showing most 
completely a process totally different from that 
which a real free man would, of his own accord, 
establish by his own exertions, in spite of all the 
opposition that could be employed against it; 
whilst the other is only a transit from one species 
of slavery into another. 

I come now to the discussion of that point 
which has been already described as the main 
point upon which this cause must ultimately depend ; 
and that is, whether this person was, at the time 
she is pleaded to be a free subject of his Majesty, 
truly and accurately described as a free subject, 
and in that character entitling this suit to be 
maintained : and it does not appear to me at all 
necessary to apologise for entering into such an 
inquiry; for it is, in truth, the very point upon 
which the whole essence of the cause depends, and, 
consequently, the power of supporting it. 

I observe that, by the papers transmitted by the 
Advocate-General to his Majesty's Secretary of 
State, this notion of a right to freedom by virtue 
of a residence in England is universally held out 
as a matter which is not to be denied ; but it is 
contested by the Judge upon the ground that the 
residence in England conveys only the character 
so designated during the time of that residence, 

H 4 
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^Glf«^'' and continues no longer than the period of such 

residence. The person who is a freeman in 

^1827.^' England returns to slavery in Antigua ; that is the 
whole question in the cause : if to be decided in 
favour of this female, she has a right to maintain 
this cause and to claim a judgment ; but it\ on the 
contrary, her freedom ceased with her residence in 
England^ she has no right to claim it, and, con- 
sequently, no power of maintaining the present suit. 
The Judge of the Court below was perfectly 
correct in entering into this general question, and 
required no apology for so doing ; for it is really 
the hinge upon which the whole of this case 
depends. 

The question has been argued as depending 
upon the interpretation of the well-known case of 
SomnierseU •, in which a habeas corpus was granted, 
directed to Capt. KnawleSy to bring up the body pf 
Sommersetty a negro, which was in his possession in 
irons, with the cause of his detention. The affi- 
davits stated, that Sommersett had been bought in 
Virginia and brought to England by Mr. Steuartj 
his master ; and on his refusing to return was. sent 
by his master on board Knowles*s ship to be carried 
to Jamaica and sold as a slave. It appears that, 
some time before, this case was argued upon a 
question addressed to Lord Talbot and to Mr. 
Yorkcj whilst Attorney and Solicitor General. They 
gave it as their opinion, that a slave coming from 
the West Indies^ either with or without his master, 
to Great Britain^ doth not become free, and that 
his master's property or right in him is not thereby 



* HotoelTs State Trials, vol. 3cx. p. 1. 
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determined or varied; and they were also of ^"J^"^* 

opinion that the master might legally compel him • 

to return to the plantations ; and, as hard Mansfield ^'27. ' 
expresses it, " they both pledged themselves to the 
merchants in London to save them harmless from 
all inconvenience on such a subject,'' which pledge 
was afterwards very fully confirmed by a similar 
judgment pronounced in 1749 by Sir Philip Yorke^ 
then become Lord Chancellor Hardwicke^ sitting 
in the Court of Chancery : • both of these persons 
being great men of that age, and, as Lord Mansfield 
admits, great men in any age. This judgment, so 
pronounced in full confidence, and without a doubt 
upon a practice which had endured universally in 
the colonies, and (as appears by those opinions) in 
Great Britain^ was, in no more than twenty-two 
years afterwards, reversed hy Lord Man^ld. The 
personal traffic in slaves resident in England had 
been as public and as authorised in London as in 
any of our West India islands. They were sold 
on the Exchange and other places of public resort 
by parties themselves resident in London^ and with 
as little reserve as they would have been in any of 
our West India possessions. Such a state of things 
continued without impeachment from a very early 
period up to nearly the end of the last century. 

It appears that Lord Mansfield was extremely 
desirous of avoidingthe necessity of determining the 
question : he struggled hard to induce the parties 
to a compromise, and said, he had known five 
cases so terminated out of six ; but the parties 
were firm to their purpose in obtaining a judgment^ 



* State Trials, vol. xx. pp. 4. SI. 
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^mf^*^ and Lord Mansfield was at last compelled after a 

— delay of three terms to pronounce . a sentence, 

^w?? * which, followed by a silent concurrence of the other 
judges, discharged this negro ; thereby establishing 
that the owners of slaves had no authority or 
control over them in England^ nor any power of 
sending them back to the colonies. Thus fell, 
after only two-and-twenty years, in which decisions 
of great authority had been delivered by lawyers 
of the greatest ability in this country, a system, 
confirmed by a practice which had obtained with- 
out exception ever since the institution of slavery 
in the colonies, and had likewise been supported by 
the general practice of this nation and by the public 
establishment of its government, and it fell without 
any apparent opposition on the part of the public. 
The suddenness of this conversion almost puts 
one in mind of what is mentioned by an eminent 
author, on a very different occasion, in the 
Roman History, *^ Ad primum nuntium cladis 
PompeiaruB poptdtis Romanus repenti foetus est 
aUus : '' the people of Rome suddenly became 
quite another people. 

The real and sole question which the case of 
Stmimersett brought before Lord Mansfield^ as 
expressed in the return to the mandamus^ was, 
whether a slave could be taken from this country 
in irons and carried back to the West Indies^ to 
be restored to the dominion of his master ? And 
all ' the answer, perhaps, which that question re- 
quired wai^, that the party who was a slave could 
not be sent out of England in such a manner and 
for such a purpose ; stating the reasons of that 
illegality. It is certainly true that Lord Mansfield 
in his final judgment amplifies the subject largely. 
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He extends his observations to the foundation of "^'^^ 



the whole system of the slavery code ; for in one - 
passage he says, that " slavery is so odious that it ^^^^* 
cannot be established without positive law/* Far 
from me be the presumption of questioning any 
obiter dictum that fell from that great man upon 
that occasion ; but I trust that I do not depart 
from the modesty that belongs to my situation, 
and I hope to my character, when I observe, that 
Mcient custom is generally recognized as a just Ancient cus- 
foundation of all law ; that villenage of both kinds, foundatlon'of 
which is said by some to be the prototype of slavery, '*'^- 
had no other origin than ancient custom ; that a 
great part of the common law itself in all its re- 
lations has little other foundation than the same 
custom; and thdt the practice of slavery, as it 
exists in Antigua and several other of our colonies, 
though regulated by law, has been in many in- 
stances founded upon a similar authority. Much 
occurs in the discussion of the advocates on that 
question respecting villenage, but little appears in 
the decision of Lord Mansfield upon that point 

It is not necessary for me to relate the systems 
which had given way of villenage, pure or pri- 
vileged, to which this species of slavery was com- 
pared, though dissimilar enough in very many 
respects, as is admitted by most writers on the 
subject, and amongst other persons by the Ad- 
vocate-General of Antigua^ who, adverting to the 
general system of villenage, ventures very truly 
to say, " to which colonial slavery may be supposed 
to bear some analogy in the absence of more con- 
clusive authority/* These systems of villenage 
had been long, though silently, extinguished as far 
back as the reign of £dward VI., at the time when 
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^R^^ Sir Thomas Smith wrote, and who says there were 
then no villeins in gross remaining in England.^ 



1887. Villeins regardant survived them some time longer, 
but these were particulai* villeins not attached to the 
persons but to the manor or soil ; not, like negro 
slaves, to be shifted about for the convenience of 
the proprietor without being attached to any par- 
ticular manor. I cannot help enteitaining some 
doubt whether the resemblance between villenage 
and the African slavery was so close as to effect 
by its decay the fall of African slavery in England. 
Villenage certainly had not prevented the intro- 
duction of slavery into this country, and its open 
continuance here for many years. It does not 
appear that the public were startled at the revival 
of villenage under the new form of African slavery. 
The villeins in gross and regardant were both of a 
very different kind from that of African slavery. 
Villeins in gross were liable to any commands of 
their masters. Villeins regardant were attached to 
particular manors, and to particular services de- 
pendent on those manors. They were men of the 
form, colour, and speech of their masters ; bom 
and bred in this country, and not transferable by 
sale, unless with the lands to which they were at- 
tached. The African slavery was very differently 
constituted: persons of a different birth, com- 
plexion, and language, and of all the various ranks 
of which their own country, Jfrica^ was composed, 
and employed in various offices according to the 
convenience of their owners, and transferable by 
sale at their pleasure, — unlike the cottagers or 
handicraftsmen of our own country. 

* ComtnoDwealth of England^ Book ii. c. 10. 
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It may, perhaps, be doubted whether the eman- '^^J^^ 

cipation of slaves in England^ pronounced at the 

end of the last century, was not rather more owing 1927, ' 
to the increased refinement of the sentiments and 
manners of the age than to the decay of the two 
systems of villenage, one of which had expired 
two hundred years before, and the other one hun- 
dred and fifty years at least, and which then only 
slumbered in the memory of a few antiquaries. 
The opinion of Lord Mansfield upon this imme- 
diate subject makes a very small part of his cele- 
brated speech; it is almost confined to a particular 
portion of it There is hardly any thing else that 
is expressed, save several well-merited civilities to 
the gentlemen of his bar, and some expressions of 
contempt for the danger and jealousy that might 
be encountered, but of which none ever appear to 
have occasioned any reasonable alarm. Thus fell 
a system which had existed in this country without 
doubt, and which had been occasionally forced 
upon its colonies and has continued to this day — 
that is, above fifty years — without further inter- 
ruption. 

The arguments of counsel in that decisive case 
of Sommersettj do not go further than to the ex- 
tinction of slavery in England as unsuitable to 
the genius of the country and to the modes of 
enforcement: they look no further than to the 
peculiar nature, as it were, of our own soil ; the 
air of our island is too pure for slavery to breathe 
in. How far this air was useful for the common 
purposes of respu*ation, during the many centuries 
in which the two systems of villenage maintained 
their sway in this country, history has not re- 
corded. The arguments of counsel do not go 
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^cTafci.^ further than to establish tliat the methods of force 



and violence which are necessary to maintain 
Tb27/ slavery are not practicable upon this spot; and 
Mr. Hargrave, one of the counsel, who distin- 
guished himself very much in that character by 
very laborious exertions, almost in direct terms 
asserts that they cannot go beyond it ; for in an- 
swer to a proposition which had been made to 
him, that a modified slavery should be permitted 
in England which would be followed in the colo- 
nies, he expressly says (taking it for granted that 
the modified slavery in England would not at all 
affect the condition of slavery in the colonies), that 
upon the removal to the place slavery would again 
attach upon him with all its original severity. It 
could hardly be otherwise, than that that gentleman 
was looking towards the necessary continuance of 
slavery in its severest form, produced by the return 
of the slave into the colonies. This I take to be 
the sense of the passage referred to, though ex- 
pressed in rather an obscure and involved mannerp 
It is very observable, that Lord Mo/n^ld^ when 
he struggles hard to decline the office of determin- 
ing the question, confines that question almost in 
terms to this country; he limits it expressly to 
this country^ for he says, *< the n<m question is^ 
Whether any dominion, authority^ or coercion can 
be exercised on a slave in this country according 
to the American laws, meaning thereby the laws 
of the Weist Indies ? The service performed by the 
slaves without wages is a clear indication that they 
did not consider themselves free by coming here.'* 
In the final judgment he delivers himself thus : 
<* The state of slavery is so odious that nothing 
can h^ suffered to siqpport it but positive li^w : '' 
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that is, the slavery as it existed ia the West Indies; ^Q^f^^ 

for it is to that he looks, considering that many of 

the adjuncts that belonged to it there were not . ^Tm^ 
admissible under the law of England. 

Lord Monoid very justly observes, that " if 
the merchants consider the prohibition of slavery 
in this country of sufficient commercial concern, 
an application to Parliament is the best, and, 
perhaps, the only method of settling the point 
for the future/' In conformity with this advice, it 
is much to be lamented that application was not 
made to Parliament to settle the question upon a 
right footing, if it were still to be considered as a 
dependent question. It might have saved a world 
of trouble and suffering to both parties, which is 
now to be produced by the springing up of this 
question at a very late hoqr of the day. Persons, 
though possessed of independence and ajBQluence 
acquired in the mother-country, have upon a return 
to the colony been held and treated as slaves \ and 
the unfortunate descendants of these persons, if 
bom within the colony, have come slaves into the 
world, and in some instances have suffered all the 
consequences of real slavery y and the proprietors 
of these slaves are' now called upon to give up 
to the public all the slaves that they have thus 
acquired ; and this not only in Antigua^ but most 
probably in all the islands of the Archipelago ; for 
it cannot be supposed that this .claim, if maintained 
with respect to tJus island^ will not be extended 
to all the others. These are matters that might 
have cost at that time of day comparatively little 
expense and little suffering }. but which now cannot 
be settled without a gross violation of important 
interests on one side or the other. 



Nov, 6th, 
1897. 
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ThiSlatc, It appears to me to be a strong presumption 
*^" in favour of the parties charged with violating the 
law, that neither the persons so charged, nor those 
who had an interest in preventing it, have within 
the space of fifty years that have elapsed, even 
in one instance, called the attention of EngUsh 
justice towards it. Black seamen have navigated 
West India ships to this island, but we have not 
heard of other Sommersetts, nor has the public been 
much gratified with complaints of their desertion, 
though it is probable that some may have taken, 
and not unfairly, the advantage that was held out 
by the law. I do not think that the fact remaining 
dormant so long could have happened without 
some marked difference of its origin and history 
from that of the ordinary slave trade. 

The system of slavery in our West India colo- 
nies was perfect in every part, if I may use that 
expression, meaning thereby that perfection which 
consists in the adequacy of the means to produce 
the intended effect It was a system not to be 
thrown out of use, because it was incapable of 
being used in the full extent in England. With 
the laws of the colonies it could be conciliated. 
That system was completely armed at every point ; 
and though frequently softened, as in the case of 
domestic slaves, it was in no wise deficient in com- 
pelling the obedience of its subjects: whereas in 
England it was totally impotent, and the law could 
not borrow those instruments from a foreign law, 
which were necessary to make the system work 
properly. This may have occasioned one great 
difference between the two systems. The fact 
certainly is, that it never has happened that the 
slavery of an 4firican^ returned from Efigland^hzs 
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been intemipted in the colonies in consequence of' t« stAjn, 

this sort of limited liberation conferred upon him — 

in England. There has been no act nor ceremony- "^J*^^ 
of manumission, nor any act whatever ihat could 
even formally destroy those various powers of pro- • 
perty which the owner possessed over his slave by 
the most solemn apsurances of law, such as pledge 
ing him, or selling him for the payment of the* 
owner's debts, or making any other Use of him' 
diat the law warranted. Such rights could not be * 
extinguished by mere silence, or by this countrjr's* 
declining to act in such a conveyance. There is 
nothing that marks a liberation from slavery; he 
goes back to a place where slavery awaits him, and 
where experience has taught him that slavery is 
not to be avoided. Slaves have come into this 
island^ and passed out of it in returning to the 
colonies in the same character of slaves, whatever 
might be the intermediate character which they 
possessed in England^ and this without any inter- 
ruption, or without any doubt belonging to their 
character in that servile state : they go back with 
a perfect knowledge of the state which they are to 
re-enter. 

The entire change of the legal character of indi^ 
viduals produced by the change of local situation, 
is far from being a novelty in the law. A resi- 
dence in a new country often introduces a change 
of legal condition, which imposes rights and ob- 
ligations totally inconsistent with the former rights 
and obligations of the same persons. Persons, 
bound by particular contracts which restrain their 
liberty, debtors, apprentices, and others, lose their 
character and condition for the time when they 
reside in another country, and are entitled as per- 

VOL. II. I 
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totally free, though they return to their orir 
» ginml servitude and obligations upon coming back 
to the country they had quitted ; and even in the 
case of slavery, slaves themselves possess rights 
and privileges in one character which they are not 
entitled to in another. The domestic slave may^ 
in that character, by law accompany his master or 
mistress to any part of the world, but that pri-* 
vilege exists no longer than his character of do* 
mestic slave attaches to him; for should the 
owner deprive him of the character of being a 
domestic slave by employing him as a field slave, 
he would be deprived of the right of accompany- 
ing his master out of the colony. On the pre- 
sent question, however, I cannot but think that 
if the sovereign state has looked upon the man- 
ner in which the law has been understood and 
exercised in a subject-country, without inter- 
posing in any manner to prevent it, it has been 
in fact more criminal, if the case is to be so 
considered, than the subject-country which has 
followed the unprohibited practice. And what ex- 
cuse is to be offered for Lord Mansfield^ who long 
survived the change of law he had made, and yet 
never interposed in the slightest manner to correct 
the total misapprehension, ;if it is so to be consi- 
dered, of the law which he himself had introduced ? 
It has been said that, in the decline of the an- 
cient villenage, it became a maxim of very popular 
and legal use, " Once free for an hour, free for 
ever ! " * and this has been applied as a maxim 

* ** Herein," says Lord Coke^ '< the common law differeth 
from the civil law ; for Libertinum ingratum leges civiles in 
pristinam redigunt seryitutem, sed leges Anglise semel manu- 
missum semper liberum judicant, gratum et ingratrnn.**— >1 Inst, 
lib. ii. $ 204. 
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that ought to govern in the case of negro slavery; ^"g^JT^ 
Now, if this negro sjavery was an exact transcript ■ ■ 

of the ancient vilienage, it might not be improperly ^7ss^ 
so contended ; but it is to be observed, that this 
was a maxim introduced when the system of 
villenage itself was in a state bordering upon decay 
and growing into general abhorrence and contempt^ 
and that it soon afterwards expired. It is to be 
noticed likewise, that this system of villenage was 
confined to this kingdom/ though other countries 
had customs and usages of a similar nature. It 
was no part of a system extending into foreign 
countries, or transmarine possessions. Villenage 
did not travel out of the country, it did not affect 
the stability of any law which this country could 
consider as peculiar to its foreign possessions, and 
it has never been once applied, since the case of 
Sammersettf to overrule the authority of the trans- 
marine law. This cry of " Once free for an hour, 
free for ever ! " it is to be observed, is mentioned 
as a peculiar cry of EngUshmen as against tho^e 
two species of slavery. It could interest none but 
the people of this country : and of these only the 
inasters, for no one else had any interest in the 
duty or services of their villeins. This cry has not, 
as £ur as we know, attended the state of slaveiy in 
any other country, though that has been a state so 
prevalent in every other part of the world, and has 
existed at all times. 

The public inconvenience that might follow 
from an established opinion that negroes became 
totally free in consequence of a voyage to England^ 
without any express act that declared them to be 
so, is not altogether to be overlooked. It is by no 
means improbable that, with such a temptation 

I 2 
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^E^'^ presented to them, many slaves might be induced 
to try the success of various combinations to procure 



^iB^I^ ^ conveyance to England for such purpose ; and^ 
by returning to the colony in their newly-acquired 
state of freedom, if permitted, might establish a 
numerous population of free persons, not only 
extremely burthensome to the colony, but, from 
their sudden transition from slavery to freedom, 
highly dangerous to its peace and security. 

It may now be of use' to consider what has been 
the effect of other cases, very few of which occur. 
Off any great affinity with the case of Sommersett. 
There is a case which happened in the Court of 
Chancery in I762, ucder Lord Chancellor Norths 
hgton (which was before the determination of 
Lord Mansfield)^ I mean the case of Shatdey v. 
Harvej/.^ A bill was filed by Edward Shanky^ 
as administrator of Margaret HamiUon^ deceased, 
against Joseph Harvey^ a negro, and two persons 
of the names of Gossrap and Thorpe^ his trustees^ 
for an account of part of the personal estate of the 
deceased. It happened that Shanley had, twelve 
years before, brought over this slave to this country^ 
he being then only eight or nine years old, and 
presented him to his niece, Margaret Hamilton^ 
who had him baptized, and changed his name; 
and on the 9th July 1752, she, being very ill, 
about an hour before her death, directed Harvey 
to take out a purse which was in her dressing-case- 
drawer, and delivered it to him : saying, " Here, 
take this ; there is 7OO/. or 800/. for you, in bank- 
notes, and some more in money, but I cannot 



* 2 Eden, 126. 
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Erectly tell what ; but it is all for you, to make '^^^'^' 

you happy. Make haste, put it in your pocket.*' 

He then knelt down and thanked her. She said, '^^s?/' 
**Grod bless you, make a good use of it.** The 
Lord Chancellor NortkmgtOfh in dismissing the 
bill, with costs, said that, *< as soon as a man sets 
foot on English ground he is free.*' 

It must be observed, that this is the first time, 
probably, that this doctrine was so broadly stated 
in an English Court, and, perhaps, a little pre- 
maturely ; but, it must likewise be observed, that 
his lordship here mentions only two efiects of it ; 
for he adds, <* A Negro may maintain an action 
against his master for ill usage, and may have a 
habeas corpus if restrained of his liberty.** This 
is an instance in which the law of England differed 
most essentially from the law of the slave code in 
the West India Colonies ; for there, every iacquisi-* By the slave 
tion by the slave, whether by legacy or otherwise* quiriti^IS^ ^i 
went to the master ; but not so here, where the q^ti^'^'w. 
law of England adjudged it to the slave. And the ""•^'* 
LfOrd Chancellor enumerates another difference; 
which is, that the law of England empowered the 
slave to bring an action against his master for ill 
treatment. Both of these are direct contradictions 
to the rules of the slave code ; but nobody could 
infer from thence that the whole of the slave code 
was, by that decision, intended to be vacated in 
the colonies on that account The error of the ^y « midGoce 
^opinion seems to be, that, because the slave code ILtcJISi^ 
was overruled in England^ where the law of Eng- ^^^1^^^ 
land differed from it, it was therefore abrogated in 
the colonies in toto. The slave continues a slave, 
though the law of England relieves him in those 
respects from the rigours of that code while he is in 

I a 
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SlaTCfi coming 
into England 
are free tbere^ 
and cannot be 
sent out of the 
country by any 
process to be 
there executed. 



England ; and that is all that it does. With respect 
to other severities which it refuses to inflict, it is 
spinis de pluribus una^ which does not at all dis- 
lodge the other severities of that code, all of which 
he may avoid by continuing in this country. And 
it is a most remarkable circumstance, that though 
this case had been pressed upon the attention of 
Lord Mansfield in one of the speeches addressed 
to him, he himself never took any notice of it» 
although evidently, at that time, anxious to support 
his new doctrine, and struggling hard to call in aid 
every authority that could establish it 

Scotland and Ireland have the same privil^e 
as England^ being members of the same confeder- 
ation ; and the Scotch Judges have well expressed 
their opinions of the extent of the judgment of 
Lord Mansfield in the case of Knight v. Wedder-^ 
bum • in 1778, a case argued with great ability; in 
which they determined the extent of this judgment 
to be, that the dominion assumed over the negro^ 
by the law of Jamaica^ could not be supported in 
this country. What does this prove, but the weU- 
known fact, that different countries have difiercAit 
laws upon the same subject; and even different 
provinces of the same kingdom ? It is a large 
chapter, and full of many difficult questions, that 
treats of such diversities, in the writings of civilians. 
All that the Judges, in the different cases I have 
adverted to, have determined, is, that slaves coming 
into England are free there, and that they cannot 
be sent out of the country by any process to be 
there executed. 



* This case is cited from the '* Dictionary of Decisions,** 
vol. xxxiii. p. 545.> et seq. in a note to Sofnmersett*s case, p. 1. 
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I come now to consider the adjudged cases which "^J^^ 

have been adverted to, and there are very few 

which at all touch upon this point; and I cannot ^i»sn^ 
but think that the cases would have been much 
more numerous and more applicable, if the opinion 
had prevailed that the case of Sommersett had 
warranted a conclusion of the wide import that is 
contended for. The first case is that of Keane v. 
Boycott *, in the Court of King's Bench. In that 
case it appeared that a negrp, whilst an infant, and 
in a state of slavery in the island of St. Vincent^ 
executed a contract, by which he bound himself 
to his then master who was coming to England^ to 
act as his servant for five years ; and the action 
was brought for enticing the boy from the service 
of his master into the militaiy service, which the 
boy accepted. An action was brought by the 
master against the officer who had enticed him; and 
it was determined that it was a good contract, 
voidable only at the instance of the boy, but not 
void, and therefore could not act as a defence to 
the action against the officer. But this has nothing 
td do with slavery J from which, of course, the boy 
was free from his arrival in England. It turns 
entirely upon the contract, and, therefore, in no 
manner touches the question. 

The next case, in point of date, is the case of 
WiOiams v. Brown.\ That was the case of a ruup 
away negro slave who had come to England^ and 
entered into a contract with the master of a vessel 
to serve as a seaman during, a voyage to and from 
the JVe$t Ifidies. The ship was bound to Grenada^ 



• 2 H.BLrAl. 
t 3 Bos. Sf Pull. 69. 
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^J^^*' the very island from which the man had deserted, 

— and where on the arrival of the vessel he was dis- 

Ts^^' covered by his master who claimed him as his 
slave, and who subsequently agreed with the cap- 
tain, of the vessel to sell his manumission for a price 
which the master of the vessel paid ; whereupon 
the manumitted slave entered into a contract with 

• 

such master to serve for three years. Upon his 
return to England, he sued the master of the vessel 
for his wages for the voyage, and had a verdict; 
but a rule nisi was obtained, and afterwards argued 
in the Court of Common Pleas. Mr. Seijt. Shep- 
herid^ who was counsel for the man, and was well 
known as a person who would never omit any .plea 
that could.be useful to his client, never urged the 
point, that, because the man had been in England^ 
and was free therej he was consequently free at 
Grenada ; and Mr. Justice Heath observed, that 
when the man << was claimed at Grenada^ he was 
incapable of performing the service for which he 
now brings his action. He was liable," he says, 
** to severe punishment for having run away from 
bis master : he was a slave for life." Mr. Justice 
jRooA*e said, <^that though the man might enter 
into a contract to go to any other place but to 
Grenada, yet he could not engage to go there 
without danger of being detained ; " and farther, 
that, ^< being a runaway slave he became liable to 
punishment, and the forfeiture to his master in 
Grenada of all the wages which he had earned 
during the outward voyage ; and that, being a 
slave in Grenada, he could not enter into any. con- 
tract there without the leave of his master." Mr. 
Justice Chambre observed, that, " being claimed as 
a runaway slave, he was considered as a criminal; 
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he was liable to a very severe punishment : he was '^'^f^^ 

incapable of recovering, for his own benefit, the 

money which he had earned upon the outward- isin. 
bound voyage." He adds, *^ that from the contract 
he could receive no benefit, for his master was 
mtitled to all the wages he might earn/' Lord 
Alvanlet/i who disagreed with the other judges as 
to the efiect of the contract merely, but not upon 
tbe general question, stated^ ** The plaintifi*, being 
as free as any of us while in England^ engaged to 
serve the defendant who undertook to pay him a 
stipulated sum ;" and adverting to the agreement 
entered into at Grenada, whereby he obtained his 
manumission, his lordship further stated, << that the 
man was thereby redeemed from slavery and the 
penal consequences attending his then situation ; '' 
and he proceeds thus : — *< When the plaintiff was 
datmed in Grenada as a runaway slav^ he was not 
only liable to be remanded into slavery, but by the 
laws of the island he was amenable to severe punish- 
ment'* • • 
The man, then, was clearly entitled to his free- 
doin when he first engaged into the service of the 
ship in London, although a runaway : at least, if 
there be any truth in these expressions, ^< that as 
soon as a man sets his .foot in England — if he 
breathes the air of England— he is free without 
any further ceremony j " and it cannot be denied 
to him, although a runaway, as observed by Lord 
Aiuanley, that this runaway was as free as any of 
us in England. But it appears that this runaway 
negro was, to preserve his freedom in Grenada, 
under the necessity of* obtaining a manumission 
there ; and he subsequently enjoyed his freedom in 
consequence of that ceremony ; or, as that manu- 
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tax SLATt, missioti iiiiplies, he must have remained a slave in 



. Grenada without it It is a clear recognition of the 
^isirf"' necessity of a manumission in that country, not- 
withstanding he had been in England, and the 
judges were all concordant in that particular; 
though Lord Ahoanley expressed some doubts as 
to the validity of the contract upon other grounds. 
I think that this case bears directly upon the point, 
and is a direct recognition of the principle con-, 
tended for, that a slave who returns to his country 
returns to a state of slavery. It is not to be said 
that the man's desertion is alleged as the cause of 
his return to slavery : he had become a free man by 
landing in England^ in the opinion of all the 
Judges ; and it is only by virtue of his pre-existing 
state of slavery, that he became subject to be 
returned into it again, until his manumission. The 
four Judges all concur in this*-* that he was a 
slave in Gr^n^i^, though a freeman in England) 
and he would have continued a freeman in all 
other parts t)f the world excepting Grenada. 

I have beeii the more particular in stating this 
<Me, because I do think it approaches so near as to 
possess the authority of a direct decision upon the 
immediate subject, although I have heard the case 
sometimes quoted as almost amounting to a direct 
recognition of the freedom of the slave, on account 
of his having been in England ; when nothing ciln 
be more clear than that it is, in every respect, a 
direct decision of the four Judges to the contrary. 
The case of " Forbes v. Cochrane and Cock' 
hum,^^ * seems to me to tend, though periiaps not 



2 ^. 4r C. 448. 
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80 directly, towards the same conclusion. This case ^^J^^ 
happened in consequence of the flight of a number ■ 
of slaves belonging to Mr. Forbes^ a subject of East ^7%^ 
Florida^ on board one of his Majesty's ships of war, 
commanded by Sir George Cockbum^ acting under 
the command of Admiral Cochrane. These slaves 
were reclaimed by Mr. Forbes^ who insisted upon 
Sir George Cockburrfs sending them back. Sir 
George Cockbum declined this : saying, << that they 
had taken refuge on board of an EngUsh man of 
war, and that they were free from any constraint of 
his, although he had no objection if Mr. Forbes 
could prevail upon them to return ; but having re- 
ceived them into his ship he could not direct them 
to be turned out :" and that defence was sustained 
by the Court of King's Bench. In truth, this is 
no more than a decision of that Court respecting 
the privilege claimed l)y ships of war of sharing in 
the rights and immunities of their own country. 
It was likewise decided, that if any attempt had 
been made^ by force, to take the meif out of that 
station and any mischief had happened thereon, the 
parties guilty of making that attempt would have 
been liable to a prosecution under the law of 
England. 

Reference has been made to a local act passed by 
the people of ^n/^gtia themselves in the year 1816^, 
to the effect that '^ if any person claiming to be 
free, should be committed as a runaway, or sup- 
posed runaway slave, and it shall appear to the 



* Intituled *' An Act for altering and amending an Act for 
the better government of alaves and free negroes, dated the 
28th of Juney 1702.*' — See Laws of Antiguth vol. iii. No. 664. 
§ S. 4to. edit. London. 
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^e^m"^*' Justices that he or she is legally free, or in equity 

or conscience ought to be considered as free, or 

• "^si;^ hath been generally deemed or considered for any 

length of time a free person, the Justices shall by 
their warrant direct such person to be immediately 
discharged out of custody." 

The first of these, that of being " legally free,'* 
is clearly inapplicable to this case, upon the grounds 
which I have stated on the general question ; and 
I think the second, that of being *< in equity or 
conscience" * considered free, cannot be applicable 
to. slaves coming from England, to whose condition 
such privilege has been universally denied upon this 
plain ground, that a residence in England as a free- 
man had never been held to answer this description. 
It is what at all times, and at the present time, has 
been powerfully resisted. The temporary freedom 
thus acquired has ever been superseded upon the 
return of the slave ; and slaves never have been 
deemed and considered as free persons on their 
return, to Antiguay or the other colonies. 

Those who contend for this interpretation of the 
law, as giving freedom to slaves merely because 
they have been in England, are bound to show, that 
ever since the local act persons returning frt>m 
England have been allowed freedom upon their 
return, where not objected to on the part of the 
slaves themselves. It never could have been in- 
tended by this law to have given freedom to perscms 
claiming it in consequence of their coming from 
England ; for that, as I have observed, has been 
uniformly resisted by the people of Antigtia. And 



* On questions of ** Law and Conscience " respecting vil- 
leins, see Doctor and Student, Dial.ii. c. 18, 19. 
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it is a known and universal rule in the interpretation '^J^^ 

of laws, that that sense is to be put on those laws 

which is the sense affixed to them by the legislature. i?s7. 
They cannot, therefore, be considered as having 
ever answered the description contained in this 
l^islative enactment ; and I understand that it is 
the constant practice of persons, who intend giving 
freedom to slaves on their return to the colonies, to 
execute instruments of manumission previous to 
their quitting this country for the colonies. 

A similar objection lies against the third. It is 
obvious that this cannot apply to slaves who have 
returned from England^ but to those who might for 
a time have acquired a nominal freedom by rambling 
in the colonies under a character of freedom, real 
or pretended, and if shown to be clearly founded in 
error, it could not lead to a consequence of freedom. 
If persons have been rambling about the country 
under a false character, and that pretension is dis- 
proved, they can no longer obtain the benefits which 
are assigned to it. 

Reference has also been made to another act 
ivhich had passed previously, and said to form part 
of the local law of that colony, in which it is de- 
clared that they acknowledge no other law than 
the common law of England, so far as it stands 
unaltered by any written law of that island, or by 
some Act of Parliament. * 



* The Act of Assembly referred to in the text, was passed in 
1705, ^ for preventing tedious and chargeable lawsuits, and 
for establishing a constant and certain uniformity in the pro- 
ceedings of the courts of the several islands under this govern- 
ment*** It will be sufficient to cite the following section : — 

^ We, Your Majesty's most dutiful and loyal subjects, the 
Commander-in-Chief of Your Majesty's Leeward Caribbee 
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Tm StATi, }fow this enumeration of their laws omitted a 

Oeaci. 



very material source from whence other laws were 
'^imf' derived — that of legitimate custom ; and if even 
that should not be deemed a venial omission, it 
surely would be a gross abuse of all principle to 
say, that upon that account they should be deprived 
of thdr commerce, which every other island in that 
archipelago had uniformly possessed, and which the 
Sovereign State had promoted and encouraged in 
all of them. It might not have occurred to the 
gentlemen of that island to insist upon custom, so 
protected, to be a source of laws ; and an omission 
of this kind, in describing the sources of law, can 
never have the effect of disabling that efficacy which 
has not only been exercised both before and since 
the framing of that decree, but has been guaranteed 
and protected, to the utmost, by the laws of the 
mother country, in common with the state of the 
other islands in the same part of the world. 

Having adverted to most of the objections that 
arise to the revival of slavery in the colonies, I have 
first to observe, that it returns upon the slave by 



Idandif the General Council, and General AB»embly of the 
said Islands, now met at NeviSf do humbly pray Your Majesty, 
that it may be declared, and it is hereby declared by the au- 
The common thority aforesaid, that the Common Law of England^ as far as it 
^bfini^Mw^ stands unaltered by any written laws of these islands, or some 
except where of them, confirmed by Your Majesty, or some of your royal pre- 
^^^1^ decessors in council, or by some Act or Acts of Parliament of 

the kingdom of England^ extending to these islands, is iii force 
in each of these Your Majesty's Leexuard Caribbee Islands^ and 
is the certain rule whereby the rights and properties of Your Ma- 
jesty's good subjects inhabiting these islands are and ought to 
Rvtended ens- be determined ; and that all customs or pretended customs, or 
**"** ^ ^^M ****g^ contradictory thereunto are illegal* null, and void/' See 
^^ Laws of Antigua f No. SL 
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the same title by which it grew up originally. It '^Jj^'^^ 

never was in Antigua the creature of law^ but '- — 

of that custom which operates with the forcp of ^^^ 
law ; and when it is cried out that 97^2^ usus abO" 
tendus est^ it is iSrst to be proved, that, even in the colonies u not 
consideration of England, the use of slavery is S^'S^c^ 
considered as a maltis usus in the colonies. Is that tom, to which 

themaxinif 

a malus usus which the court of .the King's Privy maiut utusabo^ 
Council and the courts of Chancery are every day not l^piu»bteb 
carrying into full effect in all considerations of 
property, in the one by appeal, and in the other 
by original causes ; and all this enjoined and con* 
finned by statutes ? Still less is it to be considered 
a malus usus in the colonies themselves, where it 
has been incorporated into full life and establish- 
ment ; where it is the system of the state and of 
every individual in it ; and fifly years have passed 
without any authorized condemnation of it in 
England as a malt^ usus in the colonies. The fact 
is, that in England, where villenage of both sorts 
went into total decay, we had communication with 
no other country ; and, therefore, it is triumphantly 
declared, as I have before observed, *'once a 
freeman ever a freeman,'' there being no other 
country with which we bad immediate connection, 
in which, at the time of suppressing that system, 
we had any occasion to trouble ourselves about. 
But slavery was a very favoured introduction into 
the colonies : it was deemed a great source of the 
mercantile interest of the country ; and was, on 
that account, largely considered by the mother 
country as a great source of its wealth and stiength. 
Treaties were made on that account and the colo- 
nies compelled to submit to tho^e treaties by the 



128 



CASES DETERMINED IN 



TtnBvkfMf 
Grace. 

13S7. 



TlwUwof 
EngUmd 



alaTery witiiin 
CiMlimitior 
tficrir itlandf , 
but giref to it 
an almost UD* 
bonndad pio- 
iectioninitf 



authority of this country.^ This system continued 
entire. Instead of being condemned as mabis 
TiSuSj it was regarded as a most eminent source of 
its riches and power. It was at a late period of 
the last century that it was condemned in England 
as an institution not fit to exist here, for reasons 
peculiar to our own condition; but it has been 
continued in our colonies favoured and supported 
by our own courts, which have liberally imparted 
to it their protection and encouragement. To 
such a system, whilst it is so supported, I rather 
feel it to be too strong to apply the maxim, malus 
usus abolencbis est. The time may come when this 
institution may fall in the colonies, as other insti- 
tutions have done in other flourishing countries; 
but I am of opinion that it can only be effected at 
the joint expense of both countries ; for it is in a 
peculiar manner the crime of this country ; and I 
rather feel it to be an objection to this species of 
emancipation, that it is intended to be a very cheap 
measure here by throwing the whole expense upon 
the colony. 

It has been said that the law of England dis^ 
courages slavery, and so it certainly does within 
the limits of these islands ; but the law uses a very 
different language and exerts a very different force 



* By the treaty of Utrecht^ the Assiento, a contract by which 
the royal Guinea company settled in France had undertaken to 
supply the Spaniards with negroes at a concerted price, was 
transferred to the English ; and a new instrument was signed 
in May 1713, to last thirty years, by which this country bound 
herself to send 4^800 negroes yearly to Spanish America. The 
Assiento consists of forty-two articles ; it is printed in the third 
▼olume (p. 375.) of a <* Collection of Treaties of Peace and 
Commerce.^ 4 vols. 8yo. Lond. 1732. 
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when it looks to her colonies ; for to this trade in th. slat», 

those colonies it gives an almost unbounded pro- 

tection, and it is in the habit of doing so at the '^'Tsl*' 
present time in marty exercises of public authority ; 
and even since slavery has become odious in 
England, it has been fully supported by the autho- 
rity of many statutes for the purpose of carrying 
it into full effect in the colonies. All the efforts 
of the persons who have contended for the aboli-* 
tion of slavery in the colonies, and who have 
obtained many acts of parliament for the regulation 
of it therein, have in no degree weakened the force 
of those English statutes which so powerfully sup- 
port it in the mother-country. 

It has been observed, that the sovereign state 
has declared, that all laws made in the colonies, 
contradicting its own law, shall be null and void, 
and cannot be put in execution * ; but is that the 
character of the laws in the colonies for the en- 
couragement of the proprietors of slaves ? Has it 
not, since the declaration of its judgment against 
slavery, declared, in the most explicit and authentic 
manner, its encouragement of slavery in its colo- 
nial establishments ? Have not innumerable acts The sutute kw 
passed which regulate the condition of slaves, and f^l^o^dS^ 
which tend to consider them, as the colonists them- '° ^ colonies 

aimere goods 

selves do, as res positce in commercio, as mere goods and chatteb, as 
and chattels, as subject to mortgages, as consti- ^^!^,8k. 



tuting part of the value of estates, as liable to be biirii!S^courts 
taken in execution for debt — to be publicly sold ?^*^.*»'?*»*? 

„ X •^ jurisdiction Tot 

for such purposes f ; and has it not established carrying such 

provisions into 
' execution. 

♦ See 7 & 8 fT. 3. c. 22. $ 9., and Black. Com. p. 107. et seq. 
Coleridg^B edition. 

t See 9 & 10 IV.3. c.26. 5 G.2. c.7. 23 G.2. c.3U 
59 GJ^,^120. 

vol,, ir. K 
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^g'JctT' ^^"rts of the highest jurisdiction for the carrying 

into execution provisions for all these purposes; 

^1827. ' aod these its most eminent courts of justice— its 
court of the King's Privy Council* and its courts of 
chancery, where all these regulations are carried 
into effect with most scrupulous attention and 
under the authority of acts of parliament ? Can 
any man doubt that at this time of day slaves 
in the colonies may be transferred by sale made in 
England^ and which would be affirmed without 
reference to the Court so empowered ; for the acts 
of Parliament, including the recent Consolidation 
Act *, prescribe and regulate the manner in which 
these transfers of slaves are to be securely made in 
this kingdom, and the mode to be adopted where 
money is lent on mortgage upon the security of 
slaves ; and how, under the guarantee of such 
protection, can it be asserted that the law of 
England does not support, and in a high degree 
favour, the law of slavery in its West India ccdo* 
nies, however it may discourage it in the mother 
country ? Is it not most certain that this trade of 
the colonies has beeii the very favourite trade of 
this country, and so covitinues, so £u* as can be 
judged from encouragement given in various forms 
*— the making of treaties, the institution of trading 
companies, the devolution of property from one 
company to another, the compulsion of the colo- 
nies to accept this traffic, and the recognition of 
it in a great variety of its laws ? If it be a siD» 
it is a sin in which this country has had its full 
share of the guilt, and ought to bear its proportion 



* 5G.^. clis. $37. 
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of the redemption. How this country can decline The StA»», 

Gracje. 

to perform the act of justice, in performing the 

act of charity, men of great wisdom and integrity ^^21!^* 
have not been able to discover. 

The example of France has been glanced at, 
>»^hich has adopted a more decided policy with 
regard to its colonial slaves. It certainly dis- 
couraged the entry of slaves into France^ not per- 
mitting it, according to the first edict passed in 
1716*, but by the permission of the governor 
or commandant of the colony ; and that edict 
commands the slaves to return to the colonies at 
the instance of the master. But, in the event of 
the master not having obtained permission for the 
slave to go to the mother country, in that case he 
was declared to be free. France did not, therefore, 
do as this country had done, put their liberty, as 
it were, into a sort of parenthesis ; but it denied 
them freedom in France, and held them bound to 
their masters, if the regulations of the edict had 
been complied with by them. In 17^8, an alter- 
ation took place by a further edict, whereby, if the 
regulations had not been attended to, the slave 
was not, as before, entitled to his freedom, but he 
became forfeited to the crown, to be sent back to 
be employed in the public works of the colonies. 
Whether that is the footing upon which the ques- 



* This edict is annexed to Boucaufs case, which, under the 
title of '* La Libert^ reclam^e par uu N^gre," is printed in Les 
Causes Celebres, vol. xiii. p. 526— 647. (Paris, 1739.) The 
edict formed part of the " Code Noir" of France, and extracts 
from it are appended to Sommersett's case. See HowelVs State 
Trials, vol. xx. p. 12 — 15. For the edict of 1738, see Commerce 
de tAmirique, torn. ii. p. 235. 

K 2 
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The Slate, tioD HOW stands, I am iiot informed, and do not 

Grace. 



. feel it to be of importance in determining the 
'^iH^?*' present case. I believe France has been more 
zealous in christianising her slaves than we have 
formerly been ; although this deficiency on our 
part has been most happily supplied by the mission 
of two most respectable prelates to superintend the 
spiritual concerns of these islands.* 

England^ the general sovereign of all her colo- 
nies, has been looking on with indifference and 
permitting daily occurrences to pass under her 
eyes without taking any steps whatever to correct 
them J and, with all the indulgence which has been 
shown to the efforts of gentlemen who have mani- 
fested a zeal for thje emancipation of slaves, the 
system of law has been little relaxed. Our own 
domestic policy continues to be actively employed, 
in supporting the rights of proprietors over the 
persons committed to their authority in the cha- 
racter of slaves. 

It cannot be denied that cases have been men- 
tioned by Dr. LushingioTiy I know not to what 
extent they prevail ; biit in any extent they are 
cases which must excite the sympathy of every 
considerate man, and call for remedy to be ad- 
ministered by the mother-country, if it is not 
supplied by the colony itself. That persons, brought 
up with the expectation of considerable wealth, 
acquired in this or other countries, should be sub- 
jected to the reverses of fortune which may befal 
them, upon visiting the country of their parents at 
an advanced period of life, is a most severe hard- 



Sec 6 Geo. 4. c. 38. amended by 7 Geo. 4*. c. 7. 
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ship ; that they should be compelled to submit to ^Gafc^^ 

the humiliation which may attend them in any 

acquired situations, upon such return, is to be ^^^827!' 
much lamented 5 but these are matters happily 
within the power, and certainly within the justice, 
of Parliament to remedy by some general cor- 
rectives. Lord Mansfield^ I observe, recom- 
mended to the merchants to make application to 
Parliament for any purposes which they might 
deem requisite on the subject. It cannot, I think, 
be denied, that there are purposes for which such 
an application might be deemed eminently useful. 
Cases in which the representatives of families, who 
have acquired property in England or elsewhere, 
and who have returned at a very mature age to 
those islands, are certainly very fit objects to be 
relieved from a state of interminable slavery ; for a 
return to a condition of slavery must operate upon 
them and others, who are at all under similar cir- 
cumstances, with an unjust severity j and, at any 
rate, the humanity of Parliament could not be 
employed to a more beneficent effect, if the 
colonists themselves should neglect to interfere. 

I am very sensible that there are many great and 
important questions, touching our empire in that 
part of the world, much connected with the 
questions which I have ventured to examine, and 
which lie beyond the power ofany consideration of 
my own, or perhaps of those gentlemen who have 
adverted to the same subjects, but with a result 
which I am compelled to oppose. How far, for 
instance, a law can be deemed legal and constitUi> 
tional which authorizes a Custom House officer to 
seize a person described to such officer as a free 
person, and to inflict upon him the degrading 

K 3 
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^G»f«^ process which that law compels him to use in 

respect to slaves, are questions that exceed the 

1827. competency of my powers, and, possibly, even of 
those who have framed regulations upon these im- 
portant subjects. There are also other points de- 
serving of attention. It is known that there are 
estates abounding with slaves, which are in mort- 
gage by special contracts to residents in this 
country, commonly English merchants, parties who 
can bring as many of these slaves as they think fit 
over to England^ and by that means rid themselves 
of the security which they had given to the mort- 
gagees. These, and many other questions deeply 
affecting the value of fVest India estates to persons 
in Efiglandj as well as in the colonies, are questions 
of very seiious import, and entitled to the atten- 
tive consideration of the legislature. 

These are the conclusions to which I have arrived, 
after a very full and mature consideration of the 
subject. I can truly say, that I anived at those 
conclusions with a mind free from any prepos- 
session upon the subject, and with the determina- 
tion to attend to nothing but the fair result of the 
evidence which applies to it. I am sensible that 
other opinions may be formed upon the question ; 
but, in affirming the sentence of the Judge of the 
Court below, I am conscious only of following that 
result which the facts not only authorise but 

compel me to adopt. 

Sentence affirmed, with costs. 

Note. — The provisions of the 5 6r. 4. c.llS. 

May 6tb, s. 34. (in respect to slaves restored upon appeal), 

having been complied with, the Court, in order that 

the claimant might obtain the costs and damages 

decreed at Antigtui^ remitted the cause. 
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OSIRIS, Shaken. ^^cember isth, 

1827. 

'pHIS was an appeal by the salvors from an award ^^"^^l^ 
of 100/. given by three magistrates at Penzatice pf magkiimtw 
for services to the Dutch ship Osiris. In addition v«ge, the coun 
to the evidence before the magistrates, the appel- ^^^J^^. 
lants introduced ten aflSdavits. The value of the ^!!!l**.^**°' 

finned the 

ship and cargo was 3700/. award. 

Dodson and Addams for the owners. These new 
affidavits cannot be received : and tlie reward is 
quite ample. 

Lushington contra. The salvors state that the 
magistrates declined to receive further evidence. 
Even the facts admitted, before them entitle the 
salvors to a larger reward. 

Court. The whole evidence should have been 
produced before the magistrates. It would seem 
as if the salvors waited till this foreign ship was 
out of the way. I should be very reluctant to 
hear an appeal of this sort upon evidence not before 
the original tribunal; for how could this Court 
censure magistrates upon affidavits of which they 
knew nothing? I see no reason to disturb the 
award ; but I shall not give costs. 

Award confirmed. 
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December IStb, 
1827. 

Afeaman who 
had elected to 
take at CaleuttA 
a bill of ez- 
cfaaDgeoiithe 
ownen, iutead 
of cash, in paj* 
inent of wages, 
cannot me the 
ship, on pay. 
ment of such 
bill being 
fused, the 
owners having 
become banlu 
nipts. 



WILLIAM MONEY. Jackson. 

THIS was a suit for wages brought by WiUiam 

Moakes^ late second mate of the above ship. The 
petition alleged, " that the ship's agents at Calcutta 
paid him his wages partly in cash, and partly by a 
bill of exchange upon the London owners, who had 
refused payment, and were bankrupts." A respon- 
sive plea alleged, " that the mate was tendered 
his full wages in cash; but that being desirous 
to remit money to England, the agents, at his re- 
quest, gave him a bill for 40/., payable, six months 
after sight, on the owners in London.** 

Lushington, for the mariner, opposed the alle- 
gation. It is not disputed that 40/. are still due for 
these wages : but the question is as to the mode of 
payment, — whether Moakes can sue the ship, or 
whether he must prove under the commission of the 
owners* estate? The agents are also bankrupts. 
If Moakes had chosen to take a bill of exchange on 
a firm not connected with the ship, it might be 
argued that he had preferred other security, and had 
quitted his remedy against the ship and her owners; 
but here the bill was drawn upon the owners them- 
selves by their own agents. 

Dodson contr^. 

Court. It is pleaded that this man might have 
taken his wages in money at Calcutta; but in- 
stead of the money he preferred a bill of exchange 
as an accommodation to himself: he then made liis 
election, and must stand by the risk. I admit the 
allegation. 
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DUNDEE. Holmes. • J^>^cember isth, 

fHIS was originally a cause of collision. The inacMueof 
owner of the Dundee^ after a sentence against ^yl^rat oflT 
him in the Court of Admiralty upon the extent of J^^^lJ^' 
his liability under the 53 Geo. 3. c. 159. applied for ^?***?^ 
a writ of prohibition; but the Court of King's beendeiaj^dby 
Bench refusing to interfere in that summary way, S^SS^^I^' 
directed the plaintiff to declare, and ultimately gave |I^^^^„*^ 
judgment for the defendant f A writ of consult- whole »um from 
ation was thereupon brought into this Court on the after the IL of 
14th of Mat/ 1827.* The subsequent proceedings ^^^ 
are detailed in the report of the reffistrar and mer- ^ \^?'''}\. 

'' *-^ limiting the lia- 

chants upon matters referred to them by the Court: buity ofownen 
Viz. — That on the 28th of Januart/ ISQS^ the Se8hip,l!pimr- 
report of the registrar and merchants, dated on j^SnroKes 
the 7th of Mai/ 1822, and decreeing to Laurie and only to the orf- 
Cc, the owners of the Princess Charlotte^ the parties damage and ex- 
promoting this suit, 4554/. 125. 6(/., including therein J^.'JId iSter- 
3501. for interest, with further interest from the date ®^ 
of the report till payment, and also exclusive of the 
proctor's bill of costs not then produced and taxed, 
was confirmed : That on the 12th of June 1827, 
the proctor's bill of costs, reported at 435/. 14^. lOd. 



• See vol. i. 109. f ^^^ ^' Laurie, 5B.&C. 156. 

^ The material part of the writ was as follows : -^ It is 4;on- 
sidered by the Court of King's Bench, that the fishing stores 
on board the Dundee at the time of* the loss and damage were 
part and parcel of the said ship's appurtenances and freight, ac- 
cording to the true intent and meaning of the 53 Geo. 3. c. 159.1 
and that the Admiralty Court may proceed in the suit. 
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DcKDKB. v^as, after argument of counsel, confirmed ♦ ; and 
December 13th, the Judgc referred back to the registrar and mer- 
*®^^* chants the report of the damages sustained by the 
owners of the Princess Charlotte, to consider what 
further interest was due in addition to 4f554fL 12s. 6d. 
awarded to them under that report : accordingly 
the registrar now stated, that, in the opinion of the 
merchants and himself, a further sum of 930/. ^s.Qd. 
was due for interest from the 22d of May 1822 
(being fifteen days after the date of such former 
report) until the 30th of June 1827, at four per 
cent, per annum ; and also the sum of 26/. 16^. 
for interest on 120L paid in advance for costs by 
the claimants to their proctor from the 24th day of 
November 1821 to the 30th day of June 1827 ; and 
435/. 14^. 10(/., being the amount of the bill of costs, 
to which sums collectively was to be added further 
interest from the 30th of June 1827, together with 
any costs incurred since the taxation. 

The value of ship's tackle, furniture, and fishing 
stores, was 4921/. : and the total sum thus reported 
to be due was 5947/. 10s. lOd. 

Pickardf in opposition to the report, made three 
objections. 1st, That the effect of the report was 
to give compound interest — interest upon interest, 
inasmuch as the 930/. 7^- 6rf., allowed for interest 
on the amount of the former report, included in- 
terest upon the 350/. already given for that purpose 



* On one side it was moved, that the proceeds having been 
in possession of the plaintiff in prohibition, the report should be 
referred back to adjust what further interest was due, and at 
what rate : and on the other side — that, the delay not being 
imputable to the plaintiff, no interest should be allowed pending 
the proceedings under the writ of prohibition. 
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upon the amount of damage sustained. 2d, That ^>v^^ 
interest on a bill of costs was illegal ; and on this December isit, 
point he cited Butler v. Burk^ 14 Viner, tit *^^* 
Interest, (C) 9. 3d, That whatever might be the 
opinion of the Court upon the two first points, the 
whole amount was controlled by the 53 Geo. 3. 
c. 159. s. 1. under which statute the responsibility 
of the owner was limited^ and could not exceed the 
agreed value. 

Arnold and Lushington contra. 

One of the items in the former report is 350/. for 
interest : in the further report interest is allowed 
on the whole amount of the former report including 
that item : this is said to be compound interest, or 
interest upon interest which ought not to be allowed. 
And it is admitted that such ought not to be allowed 
in a common, ordinary, and current account : but 
when an account is settled, such interest as makes 
part of that account becomes principal, and, in a 
further account between the parties, interest is to 
be charged on that as on the other items. That 
interest is due at the settling of the account equally 
with the other items ; and the withholding of in- 
terest upon it would be equally a loss and detriment 
to the other party as withholding it on the other 
items. Such charge of interest is according to the 
usage of merchants. It is also the practice of the 
Court of Chancery. " Interest shall be allowed 
for the balance of a stated account, though interest 
is computed in the account.'* * And the practice 
of this Court agrees with it. In the Driver^ 
5 Rob. 145. the Court said : — " The usual rule un- 



* 2 Com. Dig. tit. Chancery. Interest. (3. s. 3.) 
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P°^"' doubtedly is not to give interest on interest ; but 

December isih, when interest has been given and the account is 

^^^^' made up, the interest then becomes principal, on 

which it is not unreasonable that further interest 

may be decreed similar to what is done in the Court 

of Chancery.** 

The second objection is, that interest is allowed 
on money stated to be advanced by the proctor to 
his party. But this was money advanced and 
actually paid. If interest be not allowed on it, the 
party will suffer loss to the amount of the interest, 
as if he actually paid so much more money : he, 
therefore, is entitled to have this allowed as part of 
his costs and charges. 

The third objection is to the amount of the 
report, which is 5947/. lOs. lOd. ; and it is stated 
that by 53 G. 3. c. 159*, no sTiip owner is liaWe for 
loss or damage done by his ship beyond the value 
of the ship, its appurtenances, and freight: the 
value, in this case, is 4921/. ; therefore the party 
is not liable beyond this sum. But the answer is, 
that the claimant is entitled, under the statute, for 
compensation for his loss to the amount stated. 
He is also further entitled to such costs as he shall 
incur in recovering this compensation ; and to 
interest, if payment be delayed : and the excess of 
the report, above the value alleged, consists of 
these items. First, as to costs, wherever compen- 
sation is due, the claimant is entitled to be reim- 
bursed the costs of obtaining it, otherwise he will 
not obtain his full right ; that will be diminished 
by the amount of the costs. Therefore, by the 
practice of this and of all other Courts, costs are 
given in such cases. The statute limits the amount 
of compensation. It does not eu^ct that this shall 
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be taken in fiill for the loss, and also for the p^°' 
expenses of recovering against the wrongdoer ; this December isth, 
cannot be the meaning and intent of the statute ; 
it would be unjust, and lead to litigation and fraud ; 
it would allow one party to protract litigation at 
the costs of the other. Some clauses of the statute 
mention costs over and above the compensation 
for loss. It has provided, by the 7th section, that 
the ship-owner may file a bill in Chancery to 
restrain suits against him, then the value is to be 
brought into Court, and the Court may make order 
to complete the payment. And the 8th section 
enacts, that the Court may also direct security to 
be given for the costs of the suit. The l6th 
section provides that sums, paid for compensation, 
and for costs incurred, may be made matter of 
joint account between joint owners. If the ship- 
owner pay to the claimant the value according to 
the statute, without litigation, he is protected from 
further demand ; but if he oblige the claimant to 
incur costs and charges to recover this, he must 
pay those costs, or the claimant does not obtain 
the compensation which the law allows him. 
Secondly, as to interest. If payment be delayed, 
the claimant is entitled to interest, or he will suffer 
loss; and this is a new loss, distinct from his 
original loss by the damages done, and not within 
the statute ; for the statute cannot mean that the 
ship-owner shall pay only the value of his ship, and 
be allowed to withhold payment of that, as long 
as he thinks fit, without interest ; this would be 
palpably unjust and absurd. If he pay the^com- 
pensation allowed, when due, he is discharged; 
but if he withhold payment, he, like all other 
debtors, is liable to interest When under the 
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^'^"^ statute the value is brought into chancery, by the 
Deceynber isth, 13th scction all interest and profit made thereof 
^^^^' shall be considered as belonging to the parties 
who shall appear entitled to the principal. The 
position on the part of the ship-owner claiming 
exemption from costs and interest amounts to this, 
that the one party may carry on a litigation at the 
expense of the other, and have the advantage of 
retaining the money to his own use and benefit, as 
long as he can protract it ; and the present suit is 
an example of what may be expected if this could 
prevail. The value allowed by the statute would 
have nearly compensated the loss sustained, and 
the costs, when the account was first settled. The 
greater excess, now objected to, has arisen from 
the protraction of the case* Under these consider- 
ations, itis submitted that the further report, charging 
costs and interest, ought to be confirmed. 

Court. — I have no doubt upon this sub- 
ject ; but I wish to consider it a little further, 
and will communicate the grounds of my opinion. 
That opinion was expressed in the following terms. 

Judgment. 
Lord StouceU. — The justice of this case lies en- 
tirely with the counsel who have argued on the part 
of those who have sustained the injury, and who 
apply for full restitution. It is objected, in the first 
place, that S501. is stated for interest ; and that in 
the further report interest is allowed on the whole 
amount of the former report including that item. 
This, it is argued, is compound interest — interest 
upon interest, and ought not to be allowed. To 
which it is answered, with perfect justice, and con- 
formity to the practice of all Courts, that where 
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interest is so settled it shall bear interest thereon, " duotwe. 
and that the same shall not be deemed a compound December isth, 
interest, charging the party with an unfair pressure ^®^^' 
in such account. It is agreeable to the practice of 
merchants, and agreeable to the practice of the 
Court of Chancery, and has been so held in this 
Court. Where interest is made up, it then becomes 
principal and bears interest as part of the principal. 

The next objection is that interest is ordered to 
be paid on the costs, which is unjust and ought not 
to be allowed ; to which it is answered again, with 
perfect justice, that the costs to which the party 
is put are a part of his loss, and which would not 
be compensated unless these costs were allowed. 

The third objection rests upon the stat. 53 G. 3. 
c. 159. ^.1. by which no ship-owner is liable for 
loss or damage done by his ship beyond the value 
cf his ship, appurtenances, and freight The value 
in this case is 49^1/. ; therefore the party is not 
liable beyond that sum. To which it is answered, 
tbst the sufferer is further entitled to such costs as 
he shall incur in recovering this value, and to 
interest if payment be delayed. And the excess 
of the report above the value stated consists of 
these items. The claimant is entitled to remune- 
ration for the costs to which he is driven for re- 
covering his loss; they certainly form a part of 
that loss, and the statute is not guilty of that in- 
justice which would ensue if it excluded those 
costs that are necessary for replacing the sufferer in 
a just state of compensation. If the party is 
reinstated in the value of the property without 
litigation there is no demand for costs ; but if he 
cannot obtain the benefit of the statute, in respect 
to compensation, without being driven to the ne- 
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DwfDtB. cessity of a suit, the statute would be chargeable 

Decemhcristb, with great iujustice if it did not admit the payment 

^®^^' of these costs, and accordingly they are mentioned 

in several parts of the statute. And it was justly 

remarked that if without payment of interest, the 

wrong doer could retain the money due to the 

sufferer, he might apply it to tlie purposes of an 

unjust and persevering litigation. 

I sustain the report, and with costs. 



MEMORANDA. 

In the course of the Oiristmas vacation, Lord 
Siowell retired from the chair of the High Court 
of Admiralty, where he had presided since Michael- 
mas Term 1798. — He was succeeded by 

Sir Christopher Robinson, Knight, the King's 
Advocate, who was sworn a member of His 
Majesty's most honorable Privy Council. 

Herbert Jenner, LL.D., was appointed to the 
office of King's Advocate, and was knighted. 
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CATHERINE OF DOVER. Davison. ua^ai^ 

18S8. 

"J^HIS was a cause of collision brought by the ^^^^'^ 

owners of the Dart, a Deal pilot-boat^ run down crew of the 
by the Catherine while negotiating to pilot a withcomSu 
Hamburg galliot. One of the crew of the Dart ^^iS^dZJ^' 
was drowned. The value of the boat was laid at ^ ground of 
250/. When the pleadings were opened, Addams, that no other 
for the Dart, objected to the evidence o£ Sladen ^^tT^^t 
and two other witnesses, on the general principle ^j|^^*Jl. 
that persons having an interest were incompetent shareniinthe 
witnesses. • Lagden v. Flack, 2 Consistory Re- LseTof the 
ports. 303. ;^^„^ 

. The consideration of the objection was reserved ^^ ^^^ y?* 
till the evidence was about to be read, when after the resuiu 
argument the Court observed : The interest is not 
direct; it is a resulting interest merely depending 
on the employment of the vessel. It is denied that 
the witnesses have any interest in the property ; 
they may be liable to repairs and to other incidental 



* Richard Sladen, on the 2d interrogatory, answered:—- 
** He is not an owner but a sharer in the profits and losses of ^ 
the Catherine of Dover, to the amount of one seventh. His 
fellow witnesses have each a similar share. William Davison, 
the master of the said lugger, is the sole owner. Respondent 
cannot swear that he is wholly disinterested in the event of this 
suit, because he does believe that if Davison should lose this 
cause, he, the respondent, will be called upon to contribute one 
seventh part or share of what the loss may come to ; but he 
looks upon it that he shall not be a gainer whoever may get the 
cause. Respondent became a sharer in the Catherine just aflcr 
she was launched, but his share has not always been so much as 
at present." 

VOL. II. L 
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Cathxune or 
Dover. 

March 21st, 
1828. 



March 28th. 



expenses, though it does not appear that, as share- 
holders in the navigation of the vessel, they could 
be required to contribute to the reparation of this 
injury. A distinction is commonly recognized, 
that a witness is not, at law, incompetent merely on 
the ground of his believing himself interested. 
The Court, therefore, would require more authority 
than has yet been adduced, to convince it that the 
parties had such an interest in this suit as will 
render them incompetent. 

But the ground of necessity is still stronger. 
Here was an occurrence at sea, in which one boat 
alleges a serious dharge against another, on 
facts capable only of being spoken to by the re- 
spective crews ; and could it be supposed that the 
Court would decree reparation against a party 
unheard, or upon the evidence alone of the adverse 
side ? The interest also of the crew of the Dart 
is nearly as strong : they admit their habits of 
employment in that vessel, and their apprehension 
of a loss of wages till another boat can be pro- 
cured. If the case had come before me on petition 
supported by affidavits, according to the usual 
form of such cases, each party would h$ve told 
their own story. Cases of necessity are held to 
constitute an exception ; as, in respect- to freemen 
of corporations, where none but freemen know the 
facts, and yet may have an incidental interest in 
the question. On these grounds the Court di- 
rected the evidence to be read de bene esse, and 
intimated that it would, if required, hear a fiir^ 
ther argument on its admissibility. 

The objections were renewed on the next 
session. 

The King^s Advocate and Addams. — The ad- 
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mitted interest is clearly an interest in the result 
of the trial ; although Daxnson is described as sole 
owner, there are shares in the profits and losses 
assigned to the mariners ; and one share has been 
put aside to answer the costs of the suit The 
witnesses will not swear they are not interested, as 
they expect that Davison will call upon them ^ to 
contribute. Amitie, Villeneuve, 5 Robinson, 544. 
PhilUmare contr^. — The interest, if any, is 
uncertain and not sufiicient to disqualify. In 
cases of this description witnesses are admitted in 
the Court of Admiralty from necessity. 



CATBXMinEOr 

DoTzm. 

March ^SA, 
1888. 



Judgment. 
Sir Christoplier Robinson. — It is not my in- 
tention to leave the parties who have taken the 
present objection in doubt as to the decision of 
the Court on this point, as it is due to them that 
they may know on what grounds to seek their 
remedy in the superior Court, in case they shall be 
advised to appeal. If the judgment of the Court 
depended only on a construction of the interest 
imputable to die witnesses under their own account 
of the agreement which subsists with the master, 
and of their own belief, it might be less satisfactory ; 
as it would amount only to this, that the Court 
does not think the interest to be so clear, as has 
been contended; and that in a case of doubt, it 
would be disposed to admit the evidence rather 
than to exclude it There is certainly no direct 
interest of ownership ; and it is probable that if 
the witnesses had been interrogated accurately as 
to their agreement, it would have come out that 
the engagement for profit, loss of repairs, and 
incidental expenses, did not include a respon«i« 

h 2 
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^^™"r* ^' bility for consequences, like this of imputed mis- 
— ^ conduct charged against the owner. 

^1828. ' The distinction as to belief of legal interest, and 
interest in bounty, is not very satisfactory, as it may 
be in the power of the courts, on proper interroga- 
tories, to remove any erroneous impression of legal 
interest, and to direct the persuasion of the witness 
rightly on that point: whereas the reliance on 
bounty merely is not capable of being so counter- 
acted. It is, however, on the principle of necessity 
(which has been always admitted to form an 
exception to the objection of interest), that the 
Court rests its judgment Objections to compe- 
tency on the ground of interest are sustained in 
order that evidence may be obtained free from 
bias; hut if\ to effect this, a Court excludes the 
only proof that can be offered by the defendants, 
the principle is destroyed, by transferring the bias 
to the other side, and by hearing the case on 
ex parte evidence alone. 

In this case, the acts and words of the crew of 
the Catherine are brought forward by the Dart to 
support the charge of wilful or negligent conduct : 
it is impossible to estimate this evidence without 
allowing the only men that were on board the 
Catherine to speak in their own defence. The 
accident happened on the 1st of March, and the 
action was not instituted till the 30th. The Galttot 
had left this country ; so that no witness could be 
produced from that vessel. It is, then, under these 
peculiar circumstances that I think it essential to 
the purposes of justice that these witnesses should 
not be excluded. 

If evidence had been, or could have been, pro- 
duced from the Galliot, on one side or on the 
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March S8th, 
1828. 



other, I certainly should not have admitted wil- ^^™*"^**' 
nesses liable to this objection of interest But the 
necessity of the case justifies the exception; and 
this is the ground of my judgment. That ground 
of exception is recognized in all books. Mr. 
Justice Buller in his Nisi Prim • states it, " as the 
third exception under the general rule, that a party 
interested will be admitted where no other evidence 
is reasonaBly to be expected ; ** and he cites a 
manuscript case very similar to the present. It is 
an authority directly in point ; and I think myself 
bound to act upon it by receiving the depositions 
of these persons, t 



• Page 289. 

f The Editor has been favoured, upon this subject, with two 
cases from the notes of Dr. Arnold. 



THE PITT. 

This was a petition to dismiss two parties, who were plain- 
ti£&, under the general description " of crew of the ship," in 
order to produce them as witnesses. They had given in their 
answers, and had executed releases of their claim to any share 
of salvage. 

Sir William Scoti, An indulgence is given, in such cases, 
from necessity, as the only evidence can arise from salvors or 
the persons saved, — both in some measure parties. The rules 
of evidence are, here, necessarily lax, though the witnesses are 
open to observation on their credit ; and I see no objection, but 
that it may weaken the security of the other party for costs. 
It is usual to dismiss defendants ; but it is not so usual as to 
the plaintifis, though it is sometimes done. The principle is 
that justice may be effected, and the truth of the facts laid 
before the Court. No objection can arise on the ground of 
interest, for the parties have released. 

Dr. Stoabey^ on the same side. These parties are as competent 
as a legatee who has released. It may be doubted, whether 
they might not, ou a release, be witnesses without a dismissal. 

L a 



lfay26th, 
1791. 
In a cause of 
salirage, two 
persons, plain- 
tifid as part of 
" the crew of 
the ship/' on 
signing releases 
dismissed to be 
examined as 
witnesses. 
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^^SSraT ^' ^^^ ^^® ^^ *^®° argued on the merits j after 
which the Court addressed the Trinity Masters to 



^^*^*' the following effect: 



In joint capture every sailor on board is a competent witness ; 
and, in those cases, the men are as much interested and as much 
parties as in these ; but, on release, no objection is ever taken 
to such testimony. If a suit were in the names of a master and 
crew of one ship, against the master and crew of another, ihe 
crew might be examined. Testamentary cases are brought in 
the name of the executors ; where their testimony is wanted, 
on renunciation, it is admitted : so frequently this occurs that 
I do not remember it to have been argued in opposition. Berry 
V. Staples is a recent case, in which a co-executor -— the writer 
of the will — prayed to be dismissed upon an affidavit that he 
would be a material witness. The question gave rise to no 
argument, for the opposition was dropped. In 1765, Cawood 
V. Badger .* will opposed by next of kin : proxy of three exe- 
cutors propounding it : afler which one renounced, and prayed 
to be dismissed as a necessary witness. This was opposed by 
the next of kin, because, if dismissed, the sentence would not 
bind him. To this it was answered by Dr. JVj/nne, and sus- 
tained by the Court, that such executor would be bound, if the 
proctor took out a decree against him to appear, (a) And in 
that case the Court quoted Beaumont v.* Sharp^ Delegates, 
1752, where it was held that a party, though voluntarily so, 
might be dismissed in aid of justice on a mere averment that 
he was a necessary witness to support a will. There was, in 
that case, no affidavit ; the only question was if the party was a 
necessary witness : and he was dismissed in order to become a 
witness. In maritime causes the strict rules of testimony are 
relaxed. 

Dr. NichoU contra. The parties are interested as to costs. 
No security is given to answer such interest, and to exonerate 
them. The owners have a right to their answers, by which 
they may furnish evidence against themselves. In all the cases 
cited the parties were necessary witnesses. I can fumidi an 
additional case. In Godfrey v. Petite a legatee had intervened 
for his interest. On an affidavit that the evidence of the legatee 

(a) See Wood v. Medley t 1 Haggard, Eccl. Rep. 645. 482. 
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It is now, Gentlemen, my duty to premise briefly CAraiwiri of 
some few observations on the point to which your 

3iiarch2Bib, 
1828. 

was necessary to prove a fact, he was dismissed and made a 
competent witness. Here no necessity is shown but by the 
affidavit of a fishmonger. How does he know what ^* ne- 
cessary" means? It will be dangerous to examine these 
parties as witnesses, being well acquainted with their own case. 
Hiere may have been passengers on board, then no necessity 
can exist. The sitfgle ground for dismissal, where it has been 
doDCy has been that such parties were the only witnesses to the 
hcts wanted to be proved. 

Dr. Laurence on the same side. The point on which a 
necessity is grounded, has been specifically alleged in all the 
cited cases. In the Sara Bamardina the parties were admitted 
as witnesses, without dismission. 

Jn reply* The word *^ necessary" is not a technical word ; 
it is open to the understanding of any one : it means a witness 
without whose testimony material facts cannot be proved. If 
the other side cannot have answers, they can administer inter- 
rogatories : we are willing to undertake for costs. 

Per Curiam (Sir James Marriott). 

The affidavit of the fishmonger is only as to his belief: it is 
no more tlian the allegation of a proctor in the cause ; and I lay 
it out of my consideration. Then the question is, whether the 
examination of these parties is materially necessary ? Cases 
have been quoted to show that persons interested may be 
examined ; and they may be, in many cases, ex necessitate rei* 
In prize cases, the captured are examined. In France the exa- 
mination of the captors also takes place. The Court always en- 
deavours to exclude biassed witnesses ; but it must sometimes 
admit them : the Court is to judge of the necessity. There will 
be no hazard in admitting tliis testimony to be received. 



SARA BARNARDINA. ^^9^.'^' 

This was a suit for salvage. The vessel was going on a In a cause of 
▼oyage in the whale fishery, and had anchored, in danger, on the ^JlfrooMn/" 
coast of Nor/blky when, upon a signal of distress, the Pitt^ with terested wit. 
Lash, the master, and six others on .board, went out to her "®**f* admitteJ 

_, , « t *. on -the ground 

assistance. The master, mute, and some of the foremast men that they were 

. ^1, tlic only wit- 

nesses. 
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^^^^ ^ judgment should be directed. It is a case in which 
a pilot boat is alleged to have been run down by 

3iarchS%th, 
1828. 



of the Pitt, had been examined : it was admitted they were on 
board. 

Dr. NichoU and Dr. Laurence for the owners. 

Here is no competent evidence — every one of the witnesses 
is a party, and has an immediate interest in the cause. The 
warrant was taken out in their names» and the suit has been 
instituted in their names. Lash, on interrogatory, says he is 
interested ; and though he has released, he is liable to costs. 
In the Prerogative, a nude executor, without any interest, has 
been repelled. Prior to examination, he must be dismissed 
regularly from the suit. All the other witnesses here are 
parties. On interrogatory, they swear they are neither parties 
nor interested ; but they could not have understood the nature 
of the question. 

Sir William Scott contr^ 

The rules of the Admiralty Court are not to be narrowed to 
those of the common law, well suited to those Courts. I 
rely on the practice of the Court of Admiralty. Cases of 
salvage are generally brought on the affidavit of parties inter- 
ested. There is no cross-examination. Necessitas rei is allojwed 
to make an exception where the necessity appears. It has been 
said, the crew of the ship salved might have been examined ; 
but their examination would have been unnecessary, since 
the service is admitted, and they could not depose to what 
forms a great part of the case, namely, the hazard of the 
parties assisting. 
Per Curiam. 

Sir James Marriott. -— The evidence is only on one sidew 
The six witnesses are all interested and parties. An agree- 
ment is asserted on the other side, but no allegation. A tender 
has been made, by which it is admitted that a service was done. 
An objection to the witnesses is now taken. The quantum of 
salvage is the question — hard to get at it. General rules are, 
in certain cases, to be departed from. In maritime casesy 
where no other witnesses are present, the Court must arrive at 
the truth by evidence of parties saved or saving : both are 
interested. In prize eases here, we examine only the crew of 
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another boat; and the Court is called upon to award ^^^™" 
reparation against that other boat, as the culpable 



OF 



cause of the misfortune — ^ owing either to the iggg. ' 
^wilful malice or gross negligence of the master. 
It will require therefore a preponderance of evi- 
dence to justify such a conclusion ; and the Court 
ivill be directed principally by your judgment in 
deciding, whether the facts relied on do constitute 
such a case. The libel is framed in the alternative ; 
charging circumstances from which positive malice 
and design are inferred, or culpable negligence. 
It is rather disadvantageous to the case that the 
accusation has been so framed ; because, as the 
death of one of the mariners has ensued, if wilful 
design could be imputed, according to the plea^ 
and according to some of the evidence, it would 
be a case for trial in the criminal jurisdictions of 
the country. 

The opinion of the Court will be founded chiefly 
on the nautical evidence, and it will scarcely be 
necessary to advert to those articles which plead 
previous animosities between the parties, and de- 
clarations of ill-will as leading to the conclusion 
that this injury was designedly perpetrated. If the 



the captured vessel. In France^ both are examined. Cases 
of salvage begin with affidavits — such are held to be evidence. 
In the Esperance 1000^. was given on such evidence. 

An offer has been made for pilotage ; but these persons are 
' not pilots. They go out of their course — delay ensues, and 
danger likewise of consequences from situation. There is no 
rule as to salvage. The business took two or three days : 30/. 
is not sufficient. I will not reject the evidence ; nor determine 
on it if the owners choose to plead and prove an agreement. It 
will be for me to consider aflerwards how the evidence shall 
weigh. 
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nautical evidence should lead jou to think that 

the conduct of the Catherine was not justifiable, 

is2^^ such collatera] matter might supply a motive or 

inducement, accounting for the misconduct; but 

it can hardly go further. You may therefore safely 

confine yourselves to tfiat evidence, adverting only 

to other matters so far as in your opinion they may 

afiect the credibility of the witnesses. The result 

of the evidence vdll be one of three alternatives : 

either a conviction in your mind that the loss was 

occasioned by accident, in which case it must be 

sustained by the party on whom it has fallen ; or 

a state of reasonable doubt as to the preponderance 

of evidence, which will have nearly the same efiect: 

or thirdly, a conviction that the party charged with 

In s cMMof being the cause of the accident, is justly chargeable 

^^wm with the loss of this vessel, according to the rules 

^trt^^uTfSiii ^^ navigation which ought to have guided them. 

nMiiccorgnw Jt is with OTcat Satisfaction that the Court can 

couft, with the refer to Gentlemen of your experience upon these 

TVmdy Marten, pointS. 

*^thlt^ The Trinity Masters expressed their opinion — 
dtmge wM oe- that the loss was occasioned by accident, imputable 
ddcntduciiy^ chiefly to the improper movement of the Dart; 
^^2Jm^^ *^^ ^^ o^ degree owing to the misconduct of the 
mentor the Catherine. 

vestel lofty and 

not to the mis. CouRT. — I adopt this opinlou With perfect 

satisfaction -, and as costs must have accompanied an 
award of damages, it is equitable that the defend- 

i^^e-ei ant, in being dismissed from this suit, should be 

protected from the expenses he has incurred. 
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SYLVAN". Bell- ^/m/sad, 

1828. 

THIS was a case of damage by collision, in which in^^«juierf 

the Sylvan had been arrested in an action en- coun wbi pn. 
tered at 10,000/. ; and no appearance having been SJSSrf'Lie, 
given on the part of her owners, the Court was 2S!Ai^lf^m 
now moved, preparatory to a decree of sale, to affid»Titrf» 

, •11 periihiW# con- 

sign the primum decretum on an affidavit that the ditum. 
ship was in a perishable condition. 

Court. — There is, I believe, no instance 
of such a decree in a case of collision ; but it does 
not appear to me objectionable in principle: the 
process of the Court naturally leads to such a 
result, when it becomes necessary, in this class of 
cases as well as in others. The affidavit has been An MMit 
sworn in Scotland before a Commissioner for taking S^Tbrfo^ 
bail in prize causes : this is irregular ; since it has ^J'JJJJJ^^ 
been usual to require such affidavits to be irregular, 
made here, or to be taken upon commission. 
Upon this informality being removed, by a fresh 
affidavit, I shall direct this motion to pass. 

Motion granted. 
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SIR FRANCIS BURTON. Hare. 

fHlS EngUsh vessel in the port of Sagua, in the 
island of Cuba^ was attacked by pirates: a 
conflict ensued, in which they were driven off; 
but the master was severely wounded, and the 
next day he was carried up to Sagua. The ship 
was attacked again and plundered by the pirates. 
In that state, deserted by her crew, she was found 
by the boats of H. M. S. Espiegle ( Yates^ com- 
mander), which, with 26 men, came to her assist- 
ance. They brought back the crew, recovered the 
sails, refitted the vessel, and at the request of the 
master (still apprehensive of the pirates), coUi- 
voyed the ship eighty miles to a place of safety. 
The crew were employed in these services about 
fifteen days. 

On a claim for salvage at the Havannah^ the con- 
signees of the vessel had consented to submit the 
claim to the arbitration of three persons, one of 
whom was the agent of LloycFs at that port. The 
ship was valued at 7^0/. and the arbitrators gave 
one third. It appeared afterwards that the ship 
had incurred such heavy expenses that there were 
no means of paying the salvage ; and the consignees 
gave up the papers to the salvors and referred them 
to the owners of the brig in London. 

They were accordingly cited to show cause why 
the salvage awarded should not be pronounced due 
to the commander and the rest of the officers and 
crew of the Espiegle^ and they appeared to the 
monition. 
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PhilUmore for the owners. — The appraisement s» f»akcis 

if beyond the real value, and the allotment of sal- — 

vage is excessive. The vessel was not worth more ^'^ff^' 
at theHaoannah than 400/. ; 700/. had been laid out 
upon her there, and she is now to be sold for 600/. 
To a king's ship one third is an extravagant rate 
of salvage, when, for war salvage, one eighth only 
would have been allotted. 

Lushington contr^. 

Inth^ Betsey^ Winpenny, 5 Rob. 295. this Court 
refused to reduce the estimate on which the 
ship had been taken out of the possession of the 
salvor on bail. The owners are not now competent 
to dispute the appraisement ; and the Court will 
adhere to the valuation and to the award. There 
is, in this case, an union of military and civil 
salvage. 

In reply. 

In the case of the Betsey^ the valuation was 

made by the parties themselves. 

Judgment. 
Sir Christopher Robinson. — Every thing has 

been done most beneficially for the owners, under 
the superintendance of their OMm agents assisted 
by the agent of Lloyd^s. If bail had actually been 
taken so as to bring the present case within the case 
cited, there would have been sufficient to induce 
the Court not to disturb what had been done, as it 
would be unwilling to discourage the settlement of 
such questions on the spot in a fair and liberal man- 
ner. The valuation does not prove that the esti- 
mate was excessive with reference to the value of War-aalTnge, 
the vessel at the Havannah : she might perhaps ax(2fi2Tiow^ 
have an opportunity of earning a freight. In re- "*^^|*J^ 
spect to the other point, war salvage has always been >« ^ nttoreof 
considered as fixed at a low rate, and has been in- incraned. 
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BUKTOV. 
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creased on special services. The difficulty arises 
jphie&y firom the small value of the property uiid«r 
consideration ; but, upon the whole, it will be most 
advisable to give a specific sum, abating something 
in the estimate. The Court therefore gives 900/. 
with the expenses. 
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MALTA. Young. 

f HIS was a suit for wages brought by John 
Walker^ late mate on board the Malta, against the 
owners, Messrs. Ramsden and Booth of Liverpool 
The summary petition stated the services of the 
mate, and the circumstances under which the 
vessel had been seized by Capt. WiHes, of H. M. S. 
Brazen, and condemned at Sierra Leone for a 
breach of the slave abolition acts. The admission 
of this summary petition was opposed on the general 
principle, that wages were not due till the arrival of 
the vessel at her final port of destination; and upon 
the grounds that it was the first claim of the kind; 
and that the remedy of the mate was against the 
ship Itself, or proceeds arising from the sale of the 
ship, which were in the registry of the Admiralty 
Court. Lord Stowell having admitted the petition, 
reserving the question of law, an allegation on the 
part of the owners, charging the mate with dis- 
obedience, neglect of duty, intoxication, and 
mutiny, was admitted without opposition. Upon 
the summary petition three mariners were examined. 
Upon the allegation the master was examined, and 
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it was submitted, that his evidence was given under ^^"^ 
a bias, as the mate had been a witness against him jpru ssa, 
upon his (the master's) trial at the Admiralty Ses- 
sions for piracy ; and that the present case was the 
first in which there had been an attempt to establish 
a charge of mutiny on the evidence of the master.* 

Lushington and Addams for the mariner. 

The King^s Advocate and Dodson^ contra. 

Judgment. 
Sir Christopher Robinson. — This is a cause of 
wages brought against the owners of the Malta by 
the mate, who had entered into the service of the 
ship at Liverpool in March 1825, for a voyage to 
the coast of Africa and back to this country ; he 
continued in her service till she was seized and 
brought to adjudication at Sierra Leone for alleged 
trading in slaves. On those proceedings the vessel 
was condemned, and that sentence is now the 
subject of an appeal in this Courtf The master 



* On the 2l8t of November 1827» the proctor for the owners In a rait for 

brought in the log-book, which had been 8ent from Sierra i^^^^Ji^' 

Leone ; and at the hearing, it was objected, for the mate, that, pleaded but 

not being pleaded, it was inadmissible ; and upon its being "f^^ to be in 

J T. i_ . . .u 1. J '.' 2..1- . '. tbemariner'i 

Stated that the entnes were m the hand-wntmg of the mate, it hand-wnting, 

was replied, that that circumstance should have been put in allowed to be 

plea, and the parts to be relied upon pointed out, that the mate ^^ ownerL 
might have explained under what circumstances the entries 
were made. The Court permitted the log to be adverted to, 
observing, that it would be a convenient practice if the parts 
of a log which were material, could be agreed upon by both 
parties, and extracted. 

f The question, arising on the appeal from the sentence of wbere the 

the Vice Admiralty Court at Sierra Leone, condemning the matter, un- 

MaUa for a breach of the slave abolition laws, related to the l!!!!!!"!!!^^ 

' owners receiT- 

real character of the alleged trading. The evidence showed, ing persons on 
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^^"^' has also been indicted on the same charge at the 

jtpru 2sd, Admiralty Sessions at the Old Bailey , but acquit- 

1828. 



board M pledge! that it was the common practice of the native merchants to 
•°^ P^.*"*^. pledge their wives and children for the delivery of goods con- 
the Court, on tracted for in barter with the trading ships ; and that such 
appeal, holding pawns or pledges were, in some instances, not redeemed, but 
did notTunder <^arried into slavery, as the absolute condition of such contracts, 
the particular agreeably to the general practice of the natives in their deal- 
^^^^^!^^ *°g8 with each other. The Court referred to passages of the 
' the ahip to evidence taken before the Board of Trade upon these points, 

condemnation ^^^^ ^Iso to similar instances in the regulations of other coun- 
acta, reversed ^^^ where a system of slavery has existed — particularly in 
the lentence of Indian as noticed by Mr. Halhed in his work on the Genioo 
^rra XahiL ^^^ ' — " Whoever has been given up as a pledge for money 
but allowed the lent recovers his liberty whenever the debtor discharges the 
^■P*^ *to^" ^®^^- I^ '^^ debtor neglects to pay the creditor his money, 
^I^^Qnnoe that person becomes the purchased slave of the creditor." The 
of the veieel. Court alluded also to the general principles of the law of hypo- 
thecation, as laid down in Heinecdusy vol. 6. p. 410^ and ini 
Pothier^ vol. 5. p. 417.» respecting the transfer of the property 
in the thing pledged ; and observed, — " there seems to be 
no difficulty in understanding the nature of this contract* It 
was a sort of conditional transfer of the personal freedom of the 
individuals ; and so long as the condition was depending unde- 
termined, it would be agreeable to general construction to judge 
of the legal character of such contracts according to the alter- 
native which might eventually become illegal." Adverting 
also to the extreme jealousy with which the abolition laws have 
prohibited every approach to the offence of holding persons as 
slaves, in the intercourse of British subjects with the coast of 
Africa, the Court remarked, — << such a practice could not be 
consistent with the provisions of the abolition acts, and it 
strongly behoves British subjects trading on the coast o^ Africa 
to discontinue the practice, as likely to involve them in a 
criminal violation of the law:" Tlie offence alleged in this 
information was ^' the transferring the individuals so held as 
pawns to a Spanish slave ship, for the purpose of being trans- 
ported as slaves beyond the seas." The Court then entered on 
a full examination of the evidence (which was contradictory, 
ebscurCi and liable to some discredit as coming from a dissatis- 
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ted ; and it is not necessary to say more on that ^^"^- 
point at present. jtpru asd, 

1828. 



£ed crevr), as to the time and circumstances of the principal 
part of the transaction, the object with which the money — 100 
dollars — was paid by the Spanish captain, and summed up its 
conclusion in these words : — " Notwithstanding the deductions 
to be made from the credit of the master in the explanation 
given by him, I think the owners are entitled to the benefit of 
the inferences that may be drawn from it, and other parts of 
the evidence. There is enough to show that the transfer was 
not that of absolute and intentional sale of these persons to the 
l^nish captain ; the number of the persons was small, being 
.onlj two or three women, — others having been redeemed and 
restored at different times. They were women belonging to 
the principal traders, and had come from that part of the coast 
to which the Spanish captain was going; and some of their 
Tehtions were actuallv on board — who were not transferred — 
but went away in their own boats. The transfer to the Spanish 
captain arose incidentally out of a barter for other articles, — 
and the character of it is not perfectly clear. Some evidence 
hat been since supplied Xo show that these persons were actually 
restored to their friends ; though the Court may wish that fact 
had been more satisfactorilv established. The evidence of 
Jackson and Pepper on the main parts of the case, the negotia- 
tion for payment, and the repeated and unnecessary declara- 
tions which are said to have accompanied the transfer, are such 
M cannot safely be relied on. Believing it to be untrue in 
many particulars, I feel that I should not be warranted in 
pleasing other doubtful and unfavourable inferences to the 
prejudice of the owners, who were entirely ignorant of the 
whole transaction. I abstain, therefore^ from saying more as 
to' the legal consequences of such a transfer of slaves, as pawns, 
in the hands of British subjects, under the present state of the 
law of this country, — and as to what might be the responsi- 
bility of owners or freighters of ships, and the proprietors of 
cargoes, mixed up with such transactions, for acts of their 
agents of that kind, of a definite character and clearly proved. 
** On the examination which this case has undergone before 
me, I do not concur in the sentence of the Court below ; and 
without impeaching the grounds on which that judgment was 
VOL. II. M 
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^^^^^' On the effect of this seizure it is contended* that* 

jtprUM, as the vessel was condemned for illegal trading 
during the voyage, and the voyage on that account 
interrupted, and freight not earned, the wages are 
not due ; or in more qualified terms, that, if wages 
are due, they should have been recovered against 
the master, or against the proceeds of the vessel in 
the registry, since the alleged act of slave trading 
was not in any manner imputable to the owners. 

On the effect of this objection it will be proper 
that I shonld state what I consider to be the prin- 
ciples of law on this point, as it is said, in some 
places, that there lias been no judicial decision 
upon it in the courts of this country. • The ob- 
jection was taken, I understand, upon the admission 
of thesummary petition; but reserved to tb^ hearioj^ 
no authority being produced to show that the loss 
of freight under such circumstances would work a 
forfeiture of the wages ; and no such authority is 
now adduced. If we look to general principles, 
as they are to be collected from the maritime 
codes, or the practice of other countries* I find 
that a distinction has been made between those 



founded, I feel it to be my duty, on a fuller investigation of all 
the facts of the case, as they have appeared in this court, and 
a]so in the criminal prosecution against the master at the Admi* 
ralty Sessions at the Old BaQet^f to reverse the condemnation; 
and I direct the captor's costs to be paid. 

The Court, on a subsequent day, allowed 120/. for the in- 
surance of the vessel to England by the captors (who had de- 
livered her to the owner) ; as had been done in other instances 
in which the captors had not effected the insurances unneces- 
sarily. The Real Dugue (Privy Council, 1797), and the Nar- 
cissus in 1801, were cited to this effect. 

* Vide Jacobsen's Sea LatoSi p. 153. 
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accidents by which voyages may be interrupted MAVtx* 
apd the interests of mariners affected, as dependent jpni ssa, 
on their successful termination, and other causes 
arising from the acts of the owners or masters. As 
to the efibct of condemnation for illegal trading, 
in cases of common guilt there would be no 
room for such a distinction in favour of mariners ; 
but, where they are in no manner implicated in 
the illegal act, so far as I can learn, the con- 
detnnation of the vessel has not been held to work a 
forfeiture of their wages. I do not find that there 
has been any adjudged case on this point ; but it 
has been asserted in argument and not denied, in 
the common law courts, that if there has been a 
lading of prohibited goods on board a ship, though 
it subjects the vessel to a forfeiture, yet it disables 
not the mariner of a remedy for his wages.* This 
distinction is noticed as an exception to the general 
rule, that freight is the mother of wages t i and it 
iQfiy be traced much higher. It may be found in 
Vmer^s Abridgment X^ and by him it is quoted from 
Mahfne % who wrote in 1622 ; and there is some 
trace of an adjudged case in these references ; and 
PoHlethwaite^ in his dictionary, repeats the same 
passages almost t^er^im, and cites, << King's Bench, 
Trin. Term. 7 James." But I have not been able 
to find any such case. 

Besides these authorities, going through two 
centuries, and showing at least the understand* 
ing and usage of merchants, I am enabled to 



^ Abernethy v. LangdalCf 2 Doug. p. 539* 
f See theNeptunCf Clark, Vol. I. p. 231. 
t Tit. Mariners, (A) 11. 15. (£) 6. 
f Lex MercatariOf p. 105. c. 2$, 
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^^"^' add from the notes of Sir Edward Simpson •, who 
jprUTzdy was a person of great experience and learning In 
the practice of these courts, a dictum or opinion to 
the same effect. In reference to some particular 
case it is there said, " no wages would have been due 
to the mariners if the ship had been taken by the 
enemy or by pirates, or had been cast away, yet in 
the present case* the mariners will be entitled to 
their wages to the time of the seizure of the ship j 
for where a ship is seized by an ally for want of 
proper documents, or for a prohibited trade, though 
no freight may be earned, the mariners not being 
in fault will be entitled to their wages.*' I find 
also, that the same principle prevails in other coun- 
tries t; and if the condemnation of the vessel does 
not in itself work a forfeiture of the wages, I see no 
reason for considering it as a bar to the action 
against the owners ; because as the remedy is 
given to the mariners for their additional security, 
it would be unjust to deprive them of the ben^^ 
of it merely on the ground, that the owners may in 
the particular case be as innocent as themselves of 
the illegal act which has occasioned the condemn- 
ation of the ship. The Court therefore cannot 
admit the objection as exonerating the owners 
from their general req)onsibility : and I proceed 
to the other grounds of misconduct which have 
been alleged against the mate, and to the examin- 
ation of the evidence by which it is supported. 
The evidence consists of the depositions of three 
witnesses. Pepper^ Jackson^ and Wilson^ on the 



* He was Dean of the Arches and Judge of the Prerogative 
Court from 1758 to 1764. \ Jacobsen^ p. 153. 
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summary petition ; the depositions, of two of Mawa. 
these persons, Pepper and Wilson, on a responsive jyru 22d, 
allegation on the part of the mate ; and the de- 
positions of the master, on the allegation given in 
on part of th^ owner; and the examination of Ellis, 
the master of another vessel belonging to the same 
owner, on an exceptive allegation, to the testimony 
of the adverse witnesses. 

It appears that the original crew consisted of 
fourteen men : of whom four or five died on the 
coast, and no account is given of the remaining 
persons, on either side. 

The witnesses on the summary petition speak 
generally to the substance of what is there stated ; 
and bear testimony to the good conduct of the 
fhate. 

Interrogatories have been addressed to them for 
the purpose of impeaching their credit, and of 
drawing from them an admission of their own misi- 
behaviour and of the general bad conduct of the 
crew : and they are contradicted in their answers, 
by the entries of the log, which do certainly record 
instances of misconduct of the crew, and' of some 
of these witnesses. It is attempted to discredit 
them, from these contradictions, and the Court will 
not rely mugh on any thing that depends on these 
persons alone. Their denial, however, of any 
misconduct on the part of the mate, is in part 
confirmed by the master's own account, to which 
I shall presently refer. It is proper to observe, 
however, on the discredit so thrown on these wit- 
nesses, that it is derived chiefly from the entries 
on the log, which were made by tJie mate himself) 
and therefore there is no reason to suppose that 
these false representations were framed in concert 

M 3 
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with him; still less can it be imagined that the 
general misconduct of these men or of the crew, 
so disclosed, was considered by the mate as im- 
plicating him in any manner that would affect bis 
wages : and it may be observed also, that ^e evi- 
dence of these persons is of no great importance, 
as it amounts to little more than the general 
averment of service and good conduct, which is 
pleaded in the petition and may be assumed till 
it is disproved or contradicted by the evidence on 
the part of the owners, to which I will now 
proceed. 

The allegation on their part pleads, that ^* soon 
after leaving the port of Liverpool^ Walker was 
frequentiy intoxicated, and behaved in a mutinous 
and riotous manner ; that he did not perform his 
duty as mate, and was disobedient to the lawful 
commands of the master ;'' and, referring to the 
desertion of some of the crew on the 28th ofjufy^ 
charges him with having the watch at that time, 
and alleges, ** that he was well aware of such de- 
sertion, but did not take means to prevent it, or 
give timely information thereof to the master*'* 

With respect to these two charges, I think the 
evidence of the witnesses, on the summary petition, 
who deny the fact, is confirmed by the master 
himself, who acknowledges that ** until the 8th of 
September 1825, he cannot say that Walker was 
frequently intoxicated, nor that he behaved in a 
mutinous or riotous manner, nor that he did not 
perform his duty, nor that he was disobedient to 
the lawful commands of the deponent" And after- 
wards, though he attempts to say, in opposition to 
what I have just read, that he was disobedient to 
orders, by neglecting to keep watch and retiring to 
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bed, on the night of the desertion, ** be cannot . 

take on himself to swear that he was aware of the ^p^ ^ad, 

1888. 

desertion till the alarm was given.'' With respect to 
the fact whether Walker had the watch at that time, 
it is otherwise stated, by some of the witnesses, 
who say it was the boatswain's, or second mate's 
watch : and the entry in the log on that occasion, 
which is made by Walker^ seems to refer to some 
other regular watch ; the entry being, " We were 
alarmed by the watch on deck." The entry of the 
preceding day also rather negatives the supposition 
of any fiiendship or intimacy between him and 
Lloyd and Walker ^ as it is there stated, << the cap- 
tain checked Lloi/cPs proceeding, whereon he said 
he would shoot the captain if he had a pistol ; that 
he would embrace the first opportunity to put it in 
execution, and shoot me also, and called us pi- 
rates." This entry ranges the mate on the side of 
the master, and does not by any means support the 
further imputation of the master, " that Walker 
did not, on that or any other subsequent occasion, 
aid or assist him, as he was bound to do, in en- 
forcing obedience ; that, if he had done his duty, 
and stood by the master, he would have enforced 
obedience : as it was, from the time of the deser- 
tions he was obliged rather to humour the crew 
than to command." 

There seems to have been no want of forcible 
coercion in the exercise of the master's authority, 
so far as we can judge from the instances recorded 
of putting small chains round the legs of the de- 
linquents, and of chaining them to trees on shore, 
for five or six days. He suspended Pepper^ and 
also the mate on one occasion j and as these cir- 
cumstances are all faithfully recorded, there seems 
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to have been no disposition in the mate to weaken' 
ufyru 22d,; the lawful authority of the master. 

It is impossible, however, I think, to contend 
against the general declaration of the master, " that 
until the 8th of September,^' he could not say, that 
Walker was guilty of any or the offences imputed 
to him ; and we can only wonder, how such 
charges, so unsupported by the only man who 
could have given information on the subject, could 
have found their way into the allegaticm. 

The account which the master gives of the 

behaviour of the mate on the 8th of September^ 

on that occasion — that he was drunk and insolent^ 

agrees with the plea, and if it is true, is certainly 

A single in-' an instaucc of iregularity and misbehaviour. But 

penmoe does^' wc are to rccoUcct, that it is not a single instance 

fdtuTTrf* ^^^ ^^ intemperance or indulgence, and particularly 

wages; it must whcu a vcsscl is Ivinff at anchor or in port, that 

be a habit to, n n ir ^ 

produce that ' will amouut to a forfeiture of wages. 

* ^^ My predecessor had frequent occasion to make 

that remark * : and it seems to be supported by 
the construction of the courts of common law^ 
since when drunkenness is mentioned as a cause 
of forfeiture of wages, it is habitual drunkenness; 
which is said to produce that effect t 

The master, however, specifies three other in^ 
stances, on which Walker was drunk : he says, " he 
was drunk on the 10th of September ; on the dOth» 
off Cape Lopez ; and in November^ off the Mus^ 
kito shore." 

There are no aggravating circumstances stated 
with respect to these instances, and it is to be ob-» 



* See 2 RohinsoHy 261. — The New Phoenix, Vol. I. 199. 
Lady Campbell, suprd, p. 5. Ealing GrovCf ib, 15. 
t Abbott on Skippinfj^ 5th ed, p. 472. 
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»enred, that they are not specified in the allega- ^^"^* 
lion. The witnesses, in denying that they saw jpru^sd. 
Walker drunk, distinguish *< between such drunken- 
oess as disabled him from doing his duty ; '' and 
the evidence of Capt Ellis on the exceptive alle- 
gation seems to point to some such distinction. 

It has been pleaded, *' that the mate was drunk 
on that and other occasions ; *' to which Capt. Ellis 
says, ^' that, on several of the occasions of his being 
on board the Malta, while lying off Lamma, and off 
Cape Lopez, comprising the time from the 6th of 
September to the 27th, when the Morning Star 
sailed for England, he perceived Walker to be the 
worse for liquor, but not actually drunk ; he was 
devated by Uquor, so as to appear to have lost all 
respect for his superior officer. He conducted 
himself in a manner very little short of actual in- 
Bubordination ; but he cannot recollect any positive 
act which passed in his presence : Walker^s coni- 
duct was that of a man who, under the influence of 
liquor, did not care for any thing." 

This is the worst which Capt. Ellis csin say of him, 
and when it is remembered that he was in constant 
communication with the master from the 7th to the 
S7th of September, a period of time which compre- 
hends two of the four instances of intoxication 
specified by the master, the tenour of his evidence 
does not, I think, imply that Walker^s conduct 
had been the subject of complaint or observation 
between them. It is to be observed also that there 
was a daily intercourse ; there was a transferring 
of redwood and other articles of the cargo between 
the two ships, during that time, in which the mate 
must have been principally employed; and the 
manner in which the entries in the log are made. 
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Maota. jmd the ^hole keeping of the log, does not ^pear 
jifrii 8sd, to me to be the work of an habitual drunkard, nor 
of a man careless or neglectful of the duty of the 
ship. I think, therefore, that the charge of drunken- 
ness, in the sense that would be necessary to support 
this charge and work a forfeiture of wages, com- 
pletely fails. With regard to the charge of mu- 
tinous or disobedient behaviour, the testimony of the 
master, on this point also, absolves the mate from 
all blame up to die 8th of September. The instance, 
chiefly relied upon afler that time, is, the fray 
that happened on the night of the 25th of October. 
It is not very easy to understand in what man 
ner that quarrel ai'ose^ nor whether the different 
accounts refer to the same transaction ; but if I 
take the master's own statement, it by no means 
supports the plea, << that Walker struck the master 
and knocked him down, when he and others of the 
-crew dragged him to the gangway, knocked his 
bead against the gunwale and kicked him on the 
face, and thereby stunned him and confined him to 
his cabin all night without assistance.'' 

Now, on the master's own statement, the mate 
appears to have first attacked the men, who had 
improperly intruded themselves into the master's 
caUn ; and it is not till afler the master had inter- 
fered in a fray between the mate and one of the 
men, in support of the master's authority, and had 
collared the mate, that any blow is struck by 
him. The violent Mow which is spoken of was 
struck by some one behind. The knocking of the 
master's head against the guxrwale, which is charged 
against Walker^ is not spoken to : it was altogether 
a scene of confusion, arising out of the festivities 
encouraged by the master, or else from accidental 
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midunderstanding. It is impossible to consider _ 
the scuiHe so produced, even as described by the jpru ssd, 
master, as sufScient to support the charge of ^^^ 
mutiny. 

It is to be observed also, that although the 
entries in the log of the 27th and 28th of October^ 
which seem to relate to this occurrence, show that 
there had been some exercise of authority on the 
part of the master, by which the mate had been 
suspended, yet there had been a sid)sequent 
restoration of the mate to the duties of his 
station. It will be unnecessary in this case to 
decide how such a forgiveness might affect a for- 
feiture of wages, actually incurred under other 
circumstances. But I think I may safely say there 
$te no relations of duty, in which it is more ex- 
pedient to encourage a spirit of forgiveness and 
reconcilement for occasional offences, dian in the 
quarrels between such persons; and that policy 
appears to have been fully recognized in all the 
ancient maritime codes. 

The next charge relates to the offence of trading 
9it Princess Island with the ship's cargo, without 
paying any duties. The manner, however, in 
which this was done implies that the mate and the 
steward. Pepper, who is involved in the charge, 
conceived they were acting agreeably to ^e in* 
tentions of the master, — for, according to the 
master's own deposition, they accounted to him for 
the money ; and the tone in which he says, he re* 
proved them for it, in desiring it might not be 
done again, shows that he considered it only as an 
imprudent act, and not as any serious misconduct 
The charge of purloining thirty-three pieces of 
cloth is obscurely stated, aod is not proved in any 
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^^"^' manner, particularly against the mate. The act of 

jipru 2sd, embezzling is treated as a cause for withholding a 

^^^ proportionate part of the wages of mariners * ; but 

I do npt know that it is considered as a cause of 

entire forfeiture of wages otherwise earned. 

An informatioa The fifth article plcads the part which the 

^^ for marinei*s are supposed to have acted, in giving the 

^em^^nS information on which the vessel was seized arid 

appearing to be condemned. I do not perceive, that this act is 

a false or ma- '- 

udotis act, can- proved iu any manner to have been done by the 
ftiture of* ^' Tnste ; but if it had, unless it could be shown to 
^"^^^ have been a false and malicious act, I do not see 

on what principle it can be considered as a cause 
of forfeiture of wages. That the information was 
false in fact is not proved by the verdict of ac- 
quittal : on the contrary the master, in his defence, 
admitted the transfer of the women to the master 
of a Spanish slaving vessel, and there was evidence 
of money passing between them. He rested his 
defence only on his explanation of that act, that 
the Spanish master had agreed to put them on 
shore, in their own country, about a hundred miles 
further on the coast ; and that he was empowered 
to receive the money for which they had been held 
in pledge. I will not say more of this transaction 
at present, than that it was highly imprudent and 
culpable ; and that it was very fit to be made the 
subject of enquiry before the tribunals of the 
country, under the strong terms in which every act 
contributing towards trading in slaves, or holding 
persons in slavery on the coast of J{/ricaj is repro- 
bated and prohibited by the abbolition acts. 

I must observe further, that the 51 G.3. c. 23. ^.9. 

* See Abbott on Shipping, 5th ed. p. 472. 
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which is embodied in the slave consolidation act, 
encourages information to be given by petty officers 
and mariners of any act of slave trading committed 
by the master; and on the assurance that they 
shall be exempted from the penalties so incurred 
under that statute. It would not be consistent 
with the policy of that statute, nor with the general 
principles of law, to hold that the forfeiture of any 
legal interest should be incurred by the mariners, 
acting in the enforcement of the penalties of the 
law, althougii the owners might be affected 
thereby : on this view of the case, I do not feel 
myself warranted to pronounce that any act of mis- 
conduct has been alleged and proved on the part of 
the owners, that will absolve them from the demand 
of wages which is the subject of this suit, and I 
pronounce accordingly for the payment 
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SHANNON. Pennepather. 

^N action was entered in 400/. against a steam 
vessel, the Shannon^ for damage to the British 
Union off Beachy Head. From the affidavits it 
appeared that the British Union was going up, 
and the Shannon down the Channel; that the 
Shannon had seen the Union five miles off^ but 
that the Union did not see the steam vessel till 
just before the collision. 

The King^s Advocate and Haggard for the 
Shannon. — The Shannon was on the starboard 
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^■^>»*^* tack; and the rule of navigation is, that when 
jfyrii 9Mh sbipa are crosaing each other in opposite directions, 
and there is the least doubt of their going clew, 
the ship on the starboard tack is to persevere ia 
het course ; while that on the larboard is to bear 
up» or keep more away from the wind ; that in this 
latter situation was the British Unions and if she 
had followed the rule of navigation the accident 
would not have happened. The affidavits showed 
that the crew of tiie Shannon believed that the 
British Union would bear up. 

Lushington and Nickoll contr^ 

The advantages which belong to steam boats 
distinguish this from an ordinary case of collision ; 
that even admitting the general rule of navigation 
to be correctly stated, it would not justify a vessel, 
having. the power to avoid a collision, in standing 
upon any such privilege, if she foresaw the dis- 
astrous consequences of persisting in such a 
course. Here it was proved that the Shannon per- 
ceived the British Union at a distance of several 
miles ; but independent of this circumstance, steam 
boats, it was well known, always went to the 
larboard. 

Court. — If the state of facts were clear 
and undisputed^ the Court would be disposed to 
concur in the argument, that the rule of navigation 
should be applied according to the characters of the 
two vessels ; but here the testimony is conflicting 
and the defence of the Shannon pa^y is, that she 
actually supposed the British Union intended to 
bear up. 

The Trinity Masters observed ; — i- whether the 
wind was N. W. as represented by the Shannon^ or 
N.N.E. is of no very great ' importance, as the 
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Shannon, not receiving her impetus from sails but ^^^o*- 
from steam, should have been under command. 4w*29th, 

* 1828 

Steam boats from their greater power ought always 
to give way ; upon this consideration, and also 
being satisfied that the Shannon had seen the Union, 
they were of opinion the Shannon was to blame. 

The Court accordingly pronounced for damages 
and costs. 



CONCEPTION. EauzuMA. Jtf^«tii, 

ists, 

JJAGGARD moved for a primMwi decretum. This ^^^^^ 
was a derelict brought into the River Mersey been pretiowl^ 
by the brig, Magdelaine, on the 1st of August u^Ti^efldi 
1827. On an affidavit of the owner of the brig, ^^JrtrfJS^ 
founded upon a report of surveyors at LiverpooU as thepnm^<fc- 
to the state of th^ derelict, a decree of appraise- the sane time 
ment and sale had been suffered to issue before the ^^^ wUch 
usual defaults had taken place, and consequently J[|^£^ 
before the primum decretum was signed. bunraieiiti, to 

The proceeds, 132/. 4^. had been brought into tdYon. 
the registry ; but the disbursements exceeded 66L 

On this day, upon the Proctor for the Admiralty 
not offering any opposition, the Court signed the 
primum decretum ; and, under the circumstances 
of the case, permitted the proceeds, upon the 
usual security, to be paid out of the registry for the 
use of the salvors, without a further special applica^ 
tion to the Court. 

Motion granted. 
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Afoy^sth, GENERAL PALMER. Truscott. 

•nie Court, as- fHIS East Indiaman,' bound for Madras^ had 
TrinityMM. Sailed from Portsmouth on the 12th of January 

irSiSl^ifSL ^*» ^"^ ^^ ^^ morning of the 13th, a violent gust 
coHrj, pilots of wind, off Portland, carried away her masts. A 

are btwind to , 

perform it, jurymast was rigged, under which she directed her 
fo!r^^pm»^ course back to Portsmouth^ and had reached Dun-^ 
draitte to tiidr '^^^^ whcu a pilot was taken on board. No signal 
boats, or for of distrcss was flying. The pilot recommended 
tfaojareboaod that his boat should be employed to tow, and 
^L^kMdi threatened to leave the vessel, if this recommend- 
^•^»^f»i_ ation was not complied with. Captain Truscott 
actncom. refuscd, and told the pilot to leave the ship at his 
mZ^^^ peril. Subsequently, the pilot-boat (which had 
^^^dd^. quitted the ship) was recalled, and was occupied 
ficient, and the for three hours in towing the vessel into St. Helenas 
^^ed. Roads. The boat sustained some little damage; 

and Captain Truscott tendered at first 201. to the 
pilot for his services, which was rejected ; and this 
suit was instituted against the ship, her tackle, and 
cargo, and also against the owners and master 
thereof; and in March a tender of 50/. was also 
rgected. 

The value of the ship and cargo was estimated 
at 25,000/., and bail was given to the amount of 
2000/. 

The Court was assisted by two of the elder 
brethren of the Trinity Hoxise. 

Phillimore and Addams for the salvors. 
Litshington and Dodson contra. 
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Judgment. ^^^^ 



Sir Christopher Robinson. — The Court is very ■ 
^ad that the attendance of Trinity Masters has ""^HmV* 
been requested ; not because the case involves any 
nice question of nautical skill, but as it gives the 
Court an opportunity of expressing some general 
observations on this class of cases in the presence 
of members of the Trinity Honse^ who have a con- 
trol vested in them over pilots, and in some respects 
a jurisdiction in cases of extortion or misbehaviour 
that might be exercised on the same facts, that 
might be set up as grounds of merit in this Court ; 
^constituting, therefore, under certain circumstances, 
s kind of concurrent jurisdiction. 

This case originated in pilot service, as the men 
plied in that capacity and were so employed : when 
the pilots were told that if* they left the ship it 
iKTOuld be at their peril, they protested against any 
such intention, apparently under an anxiety to jus- 
tify themselyes in the discharge of their duties as 
pilots. The case comes, therefore, under the gene- 
ral provisions of the acts which have been passed 
for the regulation of that service* ; unless the cir- 
cumstances distinguish it from general pilot service. 
This, indeed, is contended on behalf of the sal- 
vors ; and is also admitted in a slight degree on the 
part of the owners, by the tender of 50/. The 
Court is impressed most strongly with a desire to 
put an accurate construction on this general ques- 
tion, from having had occasion to notice, during the 
last three months, other instances in which pilots 
on the coast have advanced unreasonable claims of 






• See 6 (7.4. c. 125. 
VOL. II. N 
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salvage. * Of the present case, you. Gentlemen, 
will judge on the evidence and the ai^gumeots 
which you have heard. Considering the nature of 
the service and the provisions of the pilot acts» 
which have fixed a rate of remuneration on a liberal 
scale, with a power in the Triniljf House to make 
alterations^ and with a liberty of appeal on the part 
of the majority of pilots, if the rates should appear 
to them to be insufficient : — considering thatpilots 
have an exclusive privilege of service ; that they are 



1888. 
In estnor- 
oraliiwj pilot 
scnrice, ad- 
ditional pilot- 
age is the 
proper rata oT 
rewafda 



fanung 
racCen and do- 
tics of pOoti, 
are onl J to be 



acooniing totiie 
ntetof that 
serricpyand not 
asMlTors. 



* In the EMierprisCf Cbosbie, in which k pQot-boftt had been 
employed by a steam-vessel, (that had lost her rudder,) to 
steer or tow her into Plymouth^ about So miles, the Court ad- 
▼erted to the obligation of pilots, under the 6 Geo. 4. c* 125. 
sad to the general principles of the maritime law, of allowing 
fioMT eatraordinaiy pilot services in cases where a vessel, in dis* 
trett, might be compelled to seek a port, and held, that addi- 
tional pilotage would be the proper rate of reward for such mere 
j^ot services. And, adverting to the ordinary rates of pilotage 
at Phprnoidk^ via. about a guinea for every league, tiie Coort 
gave the sum of 20/., being double die rate of common 
pilotage and 15/. nomine expemarum. 

And in the Columbus^ Nbrroll, (13th June 1828), ill wbicb 
a Bridlington fishlog-boat had gone out of harbour, on a signal 
for a pilot, to the distance of about thirteen niDes, and had 
helped to steer the vessel (an empty trader from London) int» 
diat port ; the Court held, the tender of IL 10s. sufficient ; ^-^ 
and referring to the case of the Michael^ Slst Jmly 1805, ia 
which Lord Stoxvell had refused to consider fishermen (taken 
on board in the Channel as pilots) entitled to be rewarded as 
salvon, observing, ** that they were engaged as pilots, and if 
they assumed that diaracter they ought to adopt the ndes, 
and be remunerated according to the rates of that service^" 
the Court reprobated the practice of instituting claims for 
salvage in such cases at an expense far beyond the value of the 
services, and refused to grant any further reward ; and de- 
clared it to be its duty to be very strict in holding cases of this 
description to their proper character. 
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expected in return to be always ready ; and that 
they are under an obligation to afford their as* • 
sistanc^ unless under circumstances of absolute is^IT 
danger to their lives, it is of great public importance 
that these acts should be faithfully interpreted, both 
by the pilots themselves, and by this Court, «tf 
any estimate that It may be required to take of ' 
claims of salvage growing out of such serviced.: • 

I repeat, therefore, that the Court is gjiad iii' 
being assisted by the judgment of members of 
the Triniti/ House on these questions, — Whether 
the state of the wind and of the tide made it im* 
possible that the vessel shpuld have been brought 
into St. Helenas without towing ; whether the assist- 
ance of towing was such an addition to the services^ 
ordinarily required from pilots, as to constitute a 
salvage service ; whether the towing in this case^ 
occasioned a material damage to the pilot-boat; 
^nd whether the general circumstances are such asr 
found a case of extraordinary danger or labour, 
€md thereby justify a claim for salvage remuner- 
ation« 

The Trinity Masters said, their opinion was, that 
the vessel might have reached St. Helenas without 
assistance from the pilot-boat ; and that if towing 
was necessary, pilots were bound to perform it, 
having a claim of compensation for any damage to 
their boats, and for extra labour ; that pilots were 
bound to offer their services in all weathers ; and 
that the facts of this case did not establish a claim 
for remuneration beyond the tender. 

Court. — The Court entirely concurs in this 
opinion j and is deeply sensible of the necessity 
of holding strict the construction to be put on this 
class of cases. It, therefore, pronounces the tender 
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^™^ to be ample, and reserves the question of costs till 
*_— they shall have been taxed, and It may be informed 
^^^ what expenses have been incurred by the rejection 
of the tender. 
A tender, not In future cascs, I shall neither hold the Court nor 
^imtf be the owners bound in any manner by a tender not 
wduoBd by the acccptcd in due time ; being fully aware of the 

advantage which has been taken by salvors of the 
rule as to tenders * in speculating upon the chance 
df not suffering a diminution by costs» owing to the 
liberality which the Court has applied to salvage 

cases, t 



On the 10th of June the Court rejected the ap- 
plication for costs on the part of the salvors, but 
declined to condemn them in costs, as it was stated 
that the tender had been refused by advice of 
counsel. 



• See Vrmo Margaretha, 4 Rob. 106. And Vol. L p. 156. 
Jiify leih, t In the AlUorif Burrkll, where a tender of 2^. accepted 

1888. i^y 29 co-salTors for towing the Albion (on fire about eigh^ 
miles from HasHngs) into port* was confirmed, the Court ex— * 
pressed its disapprobation at the suit, remarking also upon the 
action having been entered at SOtf ., and condemned the salvor 
trho had instituted it, in 5/. costs. 
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FRUIT PRESERVER. Browk. ^sa», 

1828. 

XUSHINGIVN moved for a warrant of arrest, The Court of 
for the purpose of transferring the possession oi not loterfera 
tliis ship to the mortgagee or purchaser under a ^e^^, nor 
conditional transfer, to secure a debt of 400/. under ^^,^^^ 
a deed dated July 1825. The deed recited that, its jumdicrion, 

^ 1 <^ make ihipt 

on default of payment in 1827, the interest should more atMoiuteiy 
l>ecome absolute in the purchaser to secure the u^eracon- 
amount of the money lent; and in the meantime that ^^^^ ^ 
the vendor (the master), should continue in pos- puipoaeofie- 
session. The 6 Geo. 4. c. 110. ^.45. seemed, he fore. * 
submitted, to confirm such a title ; and to take the m^^^fiiaed 
case out of the former practice ^nd decisions of the ^7^J|^^JSg 
Court. The Court of Chancery could not give tbepoMawion 

•- . • J Ii. u • to the holders 

the mortgagee possession, and the owner bemg ofsucbabaiof 
a bankrupt, it was of no use to sue him per- ^^ 
sonally. 

It was stated on affidavit that Broixm^ the owner 
and master, was about to sail from Liverpool; and 
that unless the Court would grant this application, 
there was no other mode of enforcing a sale. 

Court. — The Court, adverting to the Guar-' 
dian, Beaton ♦, tlie Aurora^ ThoIbifson t, and 
the Sisters^ Tubbs t, observed : — This is substan^ 
tially a case of adverse title, in which this Court in 
modern times has declined to interfere. $ The 
circumstances are strong \ the debt small, the pos« 



• S Rob. 94. t lb. 185. % lb. 214. 5 Rob. 155. 

$ See WarrioTy Peach, 2 Dod. 288. The PUty Crossj^ 
Vol. I. 24a 
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Fbctt pm- session continuous ; the default of payment occurred 
- in 1827f and no proceedings were instituted till 

'^^t' 1S28. In such a case the Court thinks itself bound 
to decline to interfere. The 6 Geo. 4. does not in- 
crease the jurisdiction of the Court, or make ships 
more absolutely transferable, in this form of condi-- 
tional bill of sale for purposes of securi^, than they 
were before; it is, on the contrary, intended to set at 
rest doubts that have been entertained on the e£fect 
of such bills of sale ; and enacts, that mortgagees 
shall not be deemed owners, '' except so far as may 
be necessary in order to render the ship or vessel, 
share or shares so transferred, available by sale or 
otherwise for the payment of the debt or debts 
ibr the securing the payment of which such trans- 
fer shall be made.'' * According to my appre- 
hension, a mortgagee is not an owner under this 
section, except for securi^. It is said there is no 
other mode of enforcing a sale than under the pro- 
cess of this Court ; but the matter not being pro- 
perly within the jurisdiction of this Court, it will 
only lead the owners into further difficulties and 
expense to assume a power which cannot be sus- 
tained. I must reject this application, f 



* 6 C4. c 110. «. 45. t Seethe PorUeay LamBi supra, 84>. 
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CHRISTIANA. LARSBWi. My 16th, 

1888. 

"X^^ ^As A cause of collision. The action was under ttatute 
entered against llie Christiana^ a foreign ship iitc^nrf'^* 
and her freight, and the warrant of arrest had issued Admindty w 

. Y^ authonzed not 

mn the usual manner. An appearance was giVen only to armt a 
tinder protest for the foreign owner of the ship^ b^topro^ 
allei^g, that the Chrktiana was bound to Norway i 1**^^^^'.^ 
imd when the collision took place was offBfoadne&9 ^on. Protert 
Point in the* River Thames, and without the juriis^ owner over- 
diction of this Court That Cbfe, a duly licensed gj,^ d„iy 
pilot, was OB board, and had the full charge of the J^'^j^^^^ 
ship* That file exception in the 6 G. 4. c. 125. s.S^ with the navi- 
was inapplicable to this case ; and, after alleging ^^ the 
th«t by the 58th section of the same statute a ^Ti^iled 
penalty was imposed on the master of any ship who «"^ ■•^ ^ 
shall act himself as pilot, or who shall employ as a s. 55. which 
pilot any unlicensed person, it referred to the l^mi^asto 
55th section : and submitted, that by reason of 2"*^ **p^ 

' ^ J Foreign owner 

the premises^ and of the said statute, the owner and bail dis- 
of the Christiana was not liable for the amount of 
damage sustained by the barge. 

On the part of the owners of the barge, it 
was alleged that the owner of the Christiana was 
amenable to the jurisdiction of this Court under 
the l&2G.4.c.75.<s.32. which declares, "That 
in every case in which any damage shall be 
done by any foreign ship or vessel to any British 
ship or vessel, barge, boat, or other craft, or 
any buoy or beacon in any harbour, port, river, 
or creek, and it shall appear on a summary ap- 
plication made to any Judge of any of His Ma- 
jesty's Courts of Record at Westminster, or to the 

N 4 
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Chriotiaka. Judge of the High Court of Admiralty respectively, 
Juiyje^^ that such damage or loss has probably been sus- 
tained or arisen by the misconduct or negligence 
of the master or mariners of such foreign ship or 
vessel, then and in such case it shall be lawful for 
such Judge to cause such foreign ship or vessel, 
being in any harbour, port, river, or creek, 
to be arrested and detained until the master or 
owner or consignee of such ship or vessel shall 
undertake to appear and be defendant in any action 
which shall be brought for such loss or damage, imd 
give sufficient security by bail, or otherwise, for all 
costs and damages if recovered as shall be directed 
and ordered by such Judge, if it shall, upon the 
trial of such action or suit, appear that such loss or 
damage shall have arisen from such negligence or 
misconduct as aforesaid, and in such action or suit, 
the person giving security shall be made defendant, 
and shall be stated to be the owner of the foreign 
ship or vessel doing such damage, and it shall not 
be necessary in any such action or suit to give any 
other evidence of the liability of such person to 
such action or suit than the production of the order 
of the Judge made in relation to such security." 
The King's Advocate and Chapman in support of 
the protest — It is alleged that the case is within 
the exception in the pilot act, 1 & 2 G. 4. c.75. s. 32. 
But this section does not give the Court of Ad- 
miralty full jurisdiction ; it only empowers the 
Court, upon a summary application, to arrest a 
foreign ship for security, and prevent her departure 
till bail be given, in order to enable the Courts of 
Westminster Hall to proceed to a decision upon 
the case: but bail gives no jurisdiction, and tlie 
statute leaves, in this instance, the general jurist 
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diction as it stood before, liable to exception from ^"*°^'^ 
the local position of the vessel. Another objection «^«^^f^ 
is, that the warrant issued in the ordinary form ; 
whereas, under this section, it should follow a 
previous affidavit and application. A duly qualified 
pilot, however, being on board exonerates the owner. 
By 6 G. 4. c. 125. s. 55. it is enacted, " that no 
owner or master of any ship or vessel shall be 
answerable for any loss or damage which shall 
happen to any person or persons whomsoever from 
or by reason or means of any neglect, default, in- 
competency, or incapacity of any licensed pilot 
acting in the charge of any such ship or vessel 
under or in pursuance of any of the provisions of 
f:his act, when and so long as such pilot shall be 
duly qualified to have the charge of such ship or 
A^essel." Here the vessel was in charge of a fit and 
c^mnpetent pilot Bennet v. Moita^ 7 Taunton, 258* 
Lushington and Addams contr^. 
The. 1 & 2 6r. 4. c. 75. s. 32. not merely enables 
tbe Court to take bail, so that the injured party 
xnay proceed at common law, but enables this 
Court to administer a full remedy ; and any other 
construction would introduce a singular anomaly 
for which no precedent has been cited. The words 
« costs and damages, if recovered, as shall be 
directed and ordered by mch Judge," must apply 
directly to the Judge who issues the warrant. It 
never could have been intended that an action 
should be entered against an individual at common 
law upon bail given in this Court If warrants in 
these cases may not be extracted in the ordinary 
form the object of them may be defeated ; for if 
the Judge should be absent how could an applica- 
tion be made to him ? Any order of this nature 



S§ CASES DETERMINED IN 

cnuwttAifA. would suspend, at least, the issuing of the warhnik 
jtifyieoi. And the question, whether any or whatdanli^^ 
***• must be for ultimate cousideration. 

That a pilot was on board is no cause of protest; 
for if the damage should proceed from the acts erf" 
the master and crew they would not be exonerated 
from liability : the statute, however, does not apply 
to foreign ships. In the Carl Johan *, Lord SMwdl 
decided that the 53 G. 3. c. 159* in which words, 
precisely similar to the 6 G. 4. c. 125. s. 55. were 
brought under his consideration, did not apply to 
foreign vessels. From analogy, therefore, it is to be 
inferred that it is not compulsory on a foreign riiip to 
attend to the regulations of the pilot act, and 
have a duly qualified pilot on board. 

Judgment. 
Sir Christopher Robinson. — I should not havi 
been surprised to have found a distinction aa 
foreign ships, existing on general principles,«thoiigl^ 
I do not know of any formal authority to that effect-^ 
The question for my consideration is, whether 
jurisdiction given by the 1 & 2 G. 4. c. 7^* ^« S^ 
full and entire for the purpose of enabling tbiiP 
Court to give judgment on such cases, or whethel: 
it is only ministerial for the purpose of arrest and de*- 
tention, and as adminicular to the institution 
of proceedings for redress in the courts of commoii 
law. This restricted interpretation is not the 
natural one on a subject of so much nicety and im* 
portance as the jurisdiction of a court of justice ; 
nor would it be convenient for the purposes of 



* Cited in the Dundee, Holmes, Vol.1, p. 113. 
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Justice. The terms of the statute are general : the ^^'"*"^*^ 
thirty-first section deals with the general jurisdic- My i6tb, 
tion of the Court ; and declares, that there shall be 
& concurrent jurisdiction between the Courts of 
WVeshrunster and the High Court of Admiralty in 
erased of salvage rendered between high and low 
*«irater-mark. The clause then adverts to the 
c^ase of foreign ships, and directs " that they may 
fce arrested by the Judge of the High Court of 
.Admiralty." 

This power is given in terms of general reference, 
and withoiit any restriction. As to the limitation 
suggested, it does not appear in what way the pro- 
cess of the common law courts would be engndfted 
^Xi an arrest of a vessel by a warrant of this Court; 
mod where bail would be taken under its authority. 
It is my duty to put the broadelst construction oa the 
jniisdiction asdigned to this Court for the purpose 
coadministering effective justice tn the cases there 
provided for ; and I shall not be disposed to do 
ttherwise, till I am instructed by a superior Court 
as to the limitation so said to be imposed upon 
its jcrrisdiction by the statute. It has been argued, 
alstf, that the statute requires the application to be 
made to the Court on special motion ; whereas the 
warrant in this instance was taken out in common 
form. It may, perhaps, be more proper that the 
Court should be applied to oh thie subject ; but as 
this warrant has been served, the Court will not now 
supersede it, nor decline to act upon it 

On the point of exemption by reason of a pilot 
being on board, I think that is not strictly matter 
of protest ; and, indeed, this form has been admitted 
to have been adopted*on the ground of convenience : 
the terms of that statute' (6 6r.4; C.1S5. ^«55.) 
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Chkmmawa. relate only to damage done by the neglect or bu 
jufy i6tb, competency of the pilot It wiU not appear whether 
the injury alleged to have been done in this case 
is of that nature, till an opportunity is given to 
the other party of replying to that averment. Such 
a distinction was suggested in the case of Bennet 
v. Moita *, though not as a cause of protest ; and 
such a defence properly introduced might avail 
under the authority of that case ; for I should be 
disposed to act on the same principle, if no facts 
should be alleged on the other side to take off the 
general presumption that the pilot, being the 
person intrusted with the navigation of the ship, 
was the person to whom the injury arising from 
, collision should primd facie be attributed. That 
was the reasoning of the Court of Common Pleas 
in the case referred to, and applied to a foreign ship, 
on the construction of the 52 G. 3. c. 39* the basis 
of the 6 6r. 4. c. 1^., the statute now under con- 
sideration. 

Another argument is, that th6 statute does not 
apply to foreign ships ; a construction drawn from 
what passed in the case of the Carl Jokan t ; but the 
Court of Admiralty has always treated this statute 
as obligatory on foreign ships as well as on our own. 
And without referring to general principles, it is 
manifest that, from an absence of local knowledge 
no ships can be more in want of pilots in the 
Thames than foreign ships. There are also sevei^l 
sections in the present statute that relate to ibreigo 
ships ; and it would be disadvantageous to them if 
the general obligations of pilots, under the fl[et» 

* 7 Taunton, 25S* Ritchie v. Bofmsfiddy ib. 909. 

t Cited in Vol. I. p. 113. ; 
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should be held not applicable to foreign vessels. Chushaita. 
There does not appear to be any solid ground for jn^ieth, 
such a limitation. I therefore overrule the protest, ^®^' 
and feel it my duty to intimate, that unless it can 
be shown that the cause of action arose in a manner 
not imputable to the pilot, the Court will admit the 
defence on the principle before adverted to, and 
^will not proceed further in this case. 

Note. — It was admitted that no such distinc- 
tion could be suggested, and the Court dismissed 
the foreign owner and the bail. 



VESTA. Thompson. jufy isth, 

1888. 

^HIS ship, on a voyage from Memel to London^ irowmwudof 
stranded on the Gtmfleet Sand on the 18th of ^^S^" 
Nwemher 1827, and was not got off till the l6th i;;^^*^^^"- 
of December. The salvage was effected by five semceajthe 
boats and twenty-two men, employed during the disturb h ma 
whole of that period. The award of the magis- ^^ J]J^^ 
trates at Colchester had allotted two thirds of the *^"fP?^^ 

ment should be 

value of the ship ; one fourth of the deals forming in soine degree 
part of the cargo, and one third of the com on ul^tfae^' 
board ; ^ving altogether two fifths of the whole ^jJSlittowp- 
proceeds — about 1000/. port such 

ewerdSy es fiur 

Lushington and Addams for the owner. — We m they are not 
dbject to the award on two grounds : 1st, That the ^l^Ii^^"^ 
amount of the whole sum given for salvage is too '^^l^An 

•ward of two fifths of the whole proceeds sustained ; but the Court, objecting to a difiWent rate 
of salmge for the ship and dificmt parts of the cargo, as unusual ami inconvenient, refused 
to allow the salTors' costs. 
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great a propoitioo. 2dly, That an apportioniiient 
has been made on a principle novel and inoonve- 
nient in practice, and likelj to lead to unikir pre- 
ferences. The allotment should be equal upon the 
ship and upon the cargo. 

The King^s Advocaie and NichoU contra. 

The whole sum allotted for salvage is not exces- 
rive in reference to the number of men, and the 
length of the service, which was attended with 
great labour and hazard* and not without consider- 
able privations, as the men were often ten hoars 
without provisions or shelter. In the Jonge Bas^. 
tian^ 5 Rob. 322. two thirds were given. The ap- 

• 

portionment was made on account of the greater 
danger and length of time attending the salvage of 
the ship than of the cargo, as the principal part of 
the cargo consisted of deals, which were buoyant, 
and could not easily be lost It was then fair and 
equitable that the brig should bear a larger propor- 
tion of salvage than die cargof. 

Judgment. 

Sir Christopher Robinson. — I have thought it 
necessaiy to examine the evidence minutely, in 
order to satisfy myself on the merits of the case^ 
and the reasonableness of the general award ; be- 
cause, if that should appear to be justified by the 
circumstances of the case, the sum being triflii^i 
the Court would not be disposed to disturb the de* 
cree on a small point that might be objectionable 
in the apportionment 

It occurred to me that the number of boats was 
larger than could be advantageously employed 
during so long a period ; and it was rather a matter 
of surprise to me to find that means were not used 
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to tranship the corn, as it appeared to be a strong ^**'^ 

measure in salvors of this description to throw over- ju^ istb^ 

board the most valuable part of the cargo, above 

900 quarters of grain. The Court is^ however, 

perfectly satisfied on these points. When the 

master and crew went away they left the vessel 

imder the care of Mr. Nivon and Mr. BUUngsley of 

Harwich, the agents of the Consignees or insurers; 

and, as the Court may suppose, of the 6wners of 

the ship : this would be the most natural and favour* 

able presumption. A daily comntunication' appears 

to have passed between the salvors and the agisnts; 

and, since no objection has been taken by them, it 

u to be presumed that every thing was rightly done, 

and to the best advantage. The same presumption 

applies to the throwing of the corn overboard for 

tlie purpose of lightening the vessel. The first 

quantity was thrown overboard before the depar-* 

ture of the master ; and the measure appears to 

liave been sanctioned by his authority, or by that of 

liis agents. The case, therefore, is liable to no 

<>bjection on that ground. 

The services were performed with considerable 
hbour and exertion, with great privations to the 
individuals, and with occasional risk. There was 
also a loss of the general occupation of the boats 
and men during the best part of the fishing season, 
which is called the stobart season. The award 
does not afibrd more than 31. 10s. for each boat per 
day, and not more than 13^. 8d^ for each man ; and 
it appears that 6^. were paid to an occasional assist^ 
ant. This alone induces me to think the awardi 
though large and liberal, is not excessive.-' ^he 
value of the property was but small ; the salvage 
therefore, may be greater in prc^ortioi^'to the ^tue 
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^""^ than in large cases, without deviating from the rule 
July 18th, and practice of the Court on that point. 
1828. Jq ^gggg pf jjjjg description, coming from the 

award of commissioners appointed by act of par- 
liament to allot salvage on the spot, in order to 
save the time and expense of a regular suit, it is 
my duty to support the awards so far as they may 
be not inconsistent with the general principles of 
this Court, or chargeable with excess on compari- 
son with the principles applied to cases of a similar 
kind in this Court In this instance, the allotment 
is not beyond what this Court has been in the habit 
of giving. A case has been cited in which two 
thirds were given ; and in the case of the Courier^ 
decided in July 1813, under circumstances very 
similar to the present, a moiety was distributed 
under some settlement or arbitration, though the 
Court was inclined to think two fifths would have 
been an adequate remuneration. That ship was 
stranded about fifteen miles from the Harwich coast, 
and was finally deserted and went to pieces. The 
cargo, of the value of 9000/. for exportation, was 
saved by eighteen boats from Harwich^ and by 
the exertions of their respective crews, altogether 
amounting to 116 men. Some agreement was 
made between the owners, their agents, and some 
of the salvors, by which a moiety was given : — " In 
my own judgment," said the Court, " I should not 
have decreed more than two fifths ; but as one half 
has been given by agreement to one party, I shall 
not disturb it as to the salvors, and accordingly 
grant the same proportion.'^ 

In that case then there was an expressed opinion 
of this Court that two fifths might be given in 
cases of high merit : that is the general rate for. 
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derelict ; and if that case bordered on derelict, so ^*"** 
does the present; and as the value in this case is jwy istb, 
less, I think it is a prece^lent on which the Court 
may safely pronounce, that the award now under 
oonsideration is not excessive. On the other 
point, I have not the same satisfaction in confirm- 
ing what has been done by the commissioners : 
tJiey have made separate allotments on the ship 
sknd on the cargo ; on the ship, valued only at 
S66L, they have g;iven 245/., or two thirds ; while 
on the deals, amounting to 600/., they have given 
cme fourth, or 150/. No explanation has been fur- 
nished as to this distinction. 

It is said that it might be made with reference 
to the difierence of danger to whicli the property 
"^ras exposed; but that would be a difficult cri- 
1:erion to be applied in most cases. The buoy- 
ancy of articles may vary in different places—- 
in the sea or in the* river ; and on the high seas, 
the consequence may not be very different to the 
owner, whether the articles sink or float away. 
It might be. adopted on a computation of the differ- 
ence of labour employed in the constant attempts 
to float the ship, which were ineffectual for so long 
a time, and the comparative facility of floating 
the, deals: but I do not think that would be a 
safe criterion in general cases. Suppose, for in- 
stance, a casket of jewels on board, and which 
might be saved with great facility ; it could not 
in such a case be contended, that the salvors would 
only be entitled to a small gratuity for carrying 
it on shore. To uphold such a notion would lead 
to preferences in saving one part of a cargo before 
another. The more usual rule has been to make 

VOL. II. o 
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a valuation on the ship and cargo, and I think that 
July 18th, would be the more convenient practice. 
^®*^' It is possible that the commissioners may have 

been guided by some distinctions that may prevail 
in some other cases ; but if there is such a rule, 
it cannot, I think, be safely applied to salvage 
cases, either by the commissioners, or by this 
Court. If the question, therefore, related to a sum 
of considerable magnitude, I should either have 
required further information, or have taken more 
time to consider this part of the award before I 
could have confirmed it with satisfaction to my- 
self. 

The principle of giving specific proportions of 
the property saved is an inconvenient rule in itseli; 
and must lead tOs error, unless checked by proper 
attention to the adequacy of the remuneration so 
assigned, according to the circumstances of the 
particular case. In this instance it has prevented 
the Court from apportioning accmrately the som 
which it might think sufficient and proper to be 
given. It cannot now open the whole case so as to 
raise the salvage on the cai^o from one fourth, which 
would be below the general rate. It would there- 
fore be prejudicial to the salvors to reduce the 
allotment on the ship ; and if the Court were to 
reduce it to any intermediate proportion, the dis- 
parity would still remain as to the deals. I will 
not therefore, under the particular circumstances 
of this case, disturb the sentence on this pmnt : 
but I do not approve the distinction : and as I do 
not confirm the sentence in principle, I cannot 
decree costs. 
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BROTHERS. Stewart. juttf isth, 

1838. 

*jPHIS was a case similar to the Vesta. The ship in an mppeai 

had struck on the same sand on the same night: ^;^*^3"in 
the services were of the same kind, and continued ^ac«e of sai- 
lor fourteen days. The ship was not got off. The tifiateof raiue 
^value of the goods saved was 9680/. } and the sum 1 & 2 g?4. 
awarded was 3050/., and 175/. to the Oyster^ ^ttl^t^t"^ 
separate boat. There were fifteen boats and sixty- ciu«Te, is ©r 

^ great wdgbt ; 
seven men. aad the court. 

The King's Advocate md Nkholl for the owners. ^JKT 
The salvors have very considerable merit, but SJU^^"^*!;:,^ 
the estimate of their services by the magistrates feeds, affirmed 
cannot be sustained. No effective measures were 
taken to preserve the cargo before the morning 
of Nwember Slst Up to that period only six 
smacks had been employed ; the weather had then 
much moderated, and after the 22d the exertions 
of the salvors were not in the least impeded. The 
award is excessive ; it amounts to a full third of 
the cargo saved, inclusive of the duty upon the 
tallow, the duties upon which the commissioners 
neither directed to be deducted, nor the tallow to 
be sold duty free. The salvage also given to the 
three men of the Oyster, who were only employed 
seven days, is greater in proportion than the re- 
muneration to the other boatmen. Besides the 
award being excessive, it was made on a partial 
eiutmination of the goods and an erroneous esli- 
XMie of value. The original valuation by the 
tradesmen on the spot was 9680/. 9^. dd.; while 
the affidavits place it at 7OOO/. It will, however, 

o 2 
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BiOTimi, be contended that the value certi6ed by the ma- 
/Wy i8tb, gistrates is the only value on which the Court can 
*®^- proceed. The 1 & 2 G. 4. c. 75. s. 9. directs that 
the certificate shall be received as evidence^ but 
not as conclusive evidence of value; and the 
court of appeal is not bound by an erroneous 
valuation. Here the difference is more than 2000/. 
The award at Harwich proceeded on an estimate, 
of the bristles, from two samples out of thirteen ; 
of the hides from weight, which had been much 
increased by water ; and of the tallow, with the 
duties included. 

Ltishington and Salushury contriL 
The owners, in this case, are precluded from 
reviewing the estimate on which the salvage has 
been allotted. The mode of valuation is fair; it 
was ascertained by evidence before the magis- 
trates, and assented to by all parties : if it had 
been improperly made, the agents of the con- 
signees of the cargo should have interfered upon 
the spot; or, upon the appeal, have resorted to a 
commission of appraisement.* How is the Court 
to ascertain the true value of articles of which it 
can have no knowledge nor experience ; and espe- 
cially when the owners have taken tlie property 
into their own possession ? 

The statute makes the certificate of the magis- 
trates, upon this point, final. If not, why is it 
directed to be transmitted ? There is no distinc- 
tion in principle between a valuation of this de- 
scription, and goods taken on bail. The parties 
are bound in both cases : The Betsey^ Winpenny, 
5 Rob. 295. The award includes all the expenses, 

♦ See the Oscar^ infrh, 258. 
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damage to the boats, and a compensation for the 
Joss of a valuable part of the fishing season. Ac- 
c:ording to the established mode of sharing among 
-fchese boats, each will take two shares and a half; 
so that, after all deductions, 28L 14>s. will be the 
^imount of each share. 
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Bkothxrs. 

July 18th, 
1828. . 



Court. — The Court observed, that if the words 
of sect. 9. of the act of parliament,* did not bear a 
pretty conclusive effect, the certificate of value 
^ould be almost nugatory ; such valuation, being 
founded upon evidence furnished by the parties 
themselves on the spot, must, at least, be con- 
sidered as more satisfactory than what was to 
be found in the present affidavits: It thought 
that the merits of the case were similar to those 
of the Vesta; and expressed its unwillingness to 
di^rturb an award which appeared to have been made 
on an accurate and full examination of all the par- 
ticulars. It therefore confirmed the award; and 
as there was no point on which the Court dissented 
from the order of the commissioners, it was bound 
to confirm this award with the costs of the appeal. 

Award affirmed with costs. 



♦ l&2GeoA.c.15. 
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^liS^ HAPPY RETURN. Woolcoce. 



"^^^Sa^ THE King's Adoocate and Addam fiw Mr. 

uDoa the en- X o 



upon the 



that it 



sadfltAdcntly 
tiMta 

•P: Judgment. 



Lushington and Dodson contriL 



«» 



nd kwfiii au Sir Christopher Robinson. — This is a daim of 
Mine ^ "the sol vage fof services in recovering this ship and caigo. 
2i^J|^S^"** A previous question is raised in the act on peti- 
JJ~^^"^*^ tion, respecting the character in which this service 
•bipaiidcarfo/' was performed ; it being allied that Mr. DaviSj the 

should act as i* 11 v 

afcnt, and tbiit asscrtcd salvor, acted only as agent, under power 
^^^'^id ^^ attorney from the master ; and that it is on that 
*«««»»^Dj^^y account not a case of salvage but of agency^ in 
ing: Held, that which thc party is entitled to his comroisnoa 
nererthtiess, ' of agcucy, but cauuot comc to this court as salvor. 
thoM*»u r. ^^^ Court is prayed accordingly to reject the claim 
M.'de the danc. for sal vagc, and condemn the party in the costs of 
m% to eiriud^ the pctitiou. Ou the other hand, it is denied that 
^tte"co!^^ Ml"- 2>at^ acted solely as the agent of the ship^ 
TbTc^ out *"^ "^ ^ salvor : for it is alleged, " he was not 
ofa^ueof the appointed agent of the owners of the ship or 
togetfaer^H^ cargo, nor did he ever consent to act as such, nor 
SSti^" '"* had he any credit from them, but acted solely as 
V^dJmw^ salvor under the power given by the master.** It 

is further added in illustration of this position, that 
the appointment was expressed to be irrevocable, 
as not in the common form of agency, but engrafted 
on the character of salvor ; that Mr. Davis acted at 
his own risk as to the expenses, and that the ap- 
pointment from the master was taken principally 
to keep off other salvors. These are the several 
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positions drawing to a point, which is sufficiently 
abstruse and subtle as to the essential or predomi- - 
nant character of this service ; but admitting, I 
think, on both sides, •* that the service was rendered 
under a power constituting Mr. Davis agent to 
effect this service,** whatever may be the conse- 
quence of such an appointment : and the question 
for the Court to determine is, whether the ordinary 
principles on which this Court allots the reward for 
maritime salvage were controlled, or intended to 
be controlled by this appointment. 

On the declaration of intention there is much 
contradictory evidence, which I will state briefly; 
meaning to pass over, without observation, many 
of the facts that have been introduced into the 
affidavits. For if the inferences arising from the 
instrument, and the immediate communications of 
the parties, do not decide this question, it will be 
in vain to look for a satisfactory test in more re- 
mote incidents, which may be equivocal, and might 
equally have attended the transaction in either 
view of the case. The power of attorney appoints 
" Robert Davis of Cowes, true and lawful attorney, 
irrevocable^ in the name of the master and in his be- 
half, to use all possible means for the recovery of 
the ship and cargo, and to perform all lawful acts 
necessary concerning the prermses** The vessel in 
her voyage from Penzance to London^ had struck on 
a rock near the Needles, and sunk, on the 11th of 
October 1827- The master says in his protest, " that 
he was solicited on the same day, by a clerk in the 
house of Meinholt, Davis, and Co. of Cowes, to em- 
ploy the said house in the agency for the ship ; and 
he did so appoint Davis, that others might not in- 
terfere.*' Brown, the clerk says, " that he offered 

o 4 
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hafpt iQ the master his services on behalf of his employers, 

'. — and recommended him to go to CoweSf and consult 

"^isss*^* them to know what was best to be done, which he 
did." 

This is the origin and commencement of the un- 
dertaking. The house immediately, on the same 
day, the 11th of October, wrote to Mr. 2^o.r, as a 
clerk (apparently known to them in London) in the 
house ofBolitho and Co., the brothers of the owners 
of some tin forming the principal part of the cargo, 
advising them of the accident, and " that they had 
been applied to by the master for assistance, which 
they promised to render in their endeavours to save 
as much of the property as possible." 

The answer to that letter appears to come from 
the house ot* Melhuish and Gray, consignees of part 
of the cargo, and underwriters. They adopt Far 
to act for them, and in that character a letter of 
introduction to MeinhoU and Co. is given by them 
to Mr. Fox. From this letter, however, Mr. Fox 
acquires only a more general authority to act for 
all parties : it is not to be understood as being his 
only, or principal introduction to MeinhoU and 
Co., for they had previously addressed their letter 
to him. The letter of Melhuish and Gray expresses 
the reliance of the writers that the assistance will 
be given, and more particularly, •* that the charges 
thereon will bear that reasonable appearance which 
is usual with your different establishments." This 
is all the documentary evidence, and every thing 
passes between the two houses, without reference 
to the special claim of any individual. 

Mr. Foa: swears, that on his arrival he stated to 
Mr. Davis that he came from the underwriters, 
and the reason for sending him was that all claims 
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for sdnge should be avoided, and whatever shoaM 
be done for recovering the vessel and cargo should — 
be considered a matter of labour, and only paid for "^^^ 
acaHtlingly ; to which Dam readily acquiesced, and 
frequently expressed to the deponent, that he fUt 
much gfvtified that the business had been com* 
mitted to his house of trade, as it gave him an op* 
pcMtunity of convincing the gentlemen at LhjftPs 
that he could act on such an occasion with honour 
and integrity." 

Mr. Rock, a disinterested person who accom- 
panied Mr. Far as his friend and companion, con- 
firms this statement; and the account given by Mr. 
Pearce, who had come from Penzance, substantially 
agrees with it. It is contradicted, however, by 
Mr. Davis, who swears << that Mr. Fox did not, on 
his arrival, state to him that all claims of salvage 
should be avoided, and that all service should be 
paid for as labour, and that on no other conditions 
should persons be employed to save the ship and 
cargo ; or that he, Mr. Davis, readily acquiesced 
in such arrangement.'' 

This is such a direct contradiction of a simple 
fact, on the oaths of persons all apparently respect- 
able, that the Couit hardly knows how to deal with 
it. It must endeavour to find out some test to be 
derived from the nature of the things admitted to 
have been done, and not disputed; for, on the 
mere balance of credit it would be very unwilling 
to found any conclusions, and it would wish to avoid 
the painful task of entering minutely into such 
considerations. 

It is agreed on both sides, that other salvors were 
to be excluded, though it does not appear in what 
terms that understanding was expressed. It would 
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not arise, necessarily and absolutely, firom the pri- 
vileges of a first salvor ; according therefore to the 
accounts given of this understanding << as to other 
salvors,'' it is natural to suppose that some conversa* 
tion passed on the subject. If that is assumed, it is 
also natural to suppose that the intention of the 
owners and underwriters would apply to all claims 
of salvage, as they would otherwise obtain very little 
advantage ; and it may be expected that any dis- 
tinction set up on behalf of Mr. Davis should have 
been noticed by him, and that proof should be given 
to that effect Mere silence on such a point would 
confirm the representation of the owners; more par* 
ticularly when it is clear that some anxiety as to 
charges was expressed by them in the letter of the 
12th of Oct. The rules of law for the interpretation 
of such an appointment are only those of common 
sense and good faith. They prescribe generally, << that 
a procuration or order ought to be executed fully 
according to the extent or bounds of the power 
given. If it marks precisely what is to be done^ 
he who accepts it ought to keep to what is pre* 
scribed in it. If it be indefinite, he should set 
such bounds to it, or give it such extent as may 
reasonably be presumed to be agreeable to the in- 
tention of the person who grants it'' * Mere silenqe 
therefore on such a point would only confirm the 
representation of the owners ; and on this principle 
the act of Mr. Davis in clothing himself with the 
legal character of salvor, by taking out a warrant of 
this Court on the 19th October^ before any salvage 
service had been performed, ought to have been 
communicated to the owners, if it was intended to 



* Datnai on the Civil Lato^ book i. tit. 15* s.8. 
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be made the foundation of an adverse title against 
them ; whereas if it was intended only to keep off 
other salvors, it would accord with the intention of 
the other party, and would be the best excuse that 
could be offered for this great irregularity, either 
to this Court or to the owners* 

It is clear also, I think, that some .conversation 
passed between Mr. Fox and Mr. Dccok relating 
to the expenses, and the accounts of charges and 
disbursements. Mr. Fox says *^ that he made fre- 
quent applications to Mr. Davis for an account 
of his disbui^ements and charges, and such accounts 
were promised but never delivered." Mr. Dixois 
says " that when Mr. Fox was going to Londofij 
(which was about the 5^th oi October y) he desired 
him to make out an account of his expenses and 
charges, and that he would accept the same for 
acc6unt of BoUtho and Co., the shippers of the 
tui ; but the appearer told him he could not make 
out an account or demand, as the salvage was not 
compkletL** He further says, " that a few days 
afterwards Mr. FoXy on his return, informed 
him that when in London he had mentioned his 
promise to settle these accounts to some of the 
-imderwriters, who told him that he must do no 
such thing as it was a case of salvage, or to that 
cfiect." 1/Lt.Fox denies that he ever made this 
last declaration. 

The sense in which Mr. Fox promised to settle 
hb accounts, is opposed to the notion of eventual 
proceedings for salvage, in which the accounts 
would be to be rendered in this Court. But the 
mnswer which Mr. Davis represents himself to Jiave 
made, << that he could not make out an account or 
demand as the salvage was not completed/' does 



UArrr 

18S8. 



304. CASES DETERMINED IN 

Hafft not necessarily imply that he meant to stand on 
his legal claim for salvage. This again is, I think. 



^sts^ another occasion on which it would have been 
natural that such a right should have been asserted, 
if* the intention was really entertained. 

I abstain from adverting to the more equivocal 
incidents that have been referred to on one side 
and the other. The term irrevocable in the ap- 
pointment affords no solid inference. It could 
not operate, I conceive, as an irrevocable appoint- 
ment strictly; and I rather understand that cir- 
cumstance to be adverted to only as showing 
that it was not an ordinary agency that was so 
assigned, but for a specific purpose. There is as 
little, I think, in the circumstance alleged, that 
Mr. Davis was not the constituted agent of the 
owners of the ship or of the cargo ; or that he had 
no security for his expenses. The power which 
the master had to pledge his owners or their pro- 
perty in their own country was very limited, and 
confined to cases of necessity for the preservation 
of the property committed to his care. But if he 
had the power to bind the owners to any thing by 
this appointment, it would be to the obligation of 
paying all reasonable expenses incurred, such en- 
gagement being essentisdly reciprocal. 

If any other notion had been entertained, some 
enquiry would have been made as to the value of 
the cargo before Mr. Davis would have proceeded 
to embark in the service at his own risk. So early 
as the 25th oi October j the conversation with Mr. 
Fojc shows that the Hability of the owners and un- 
derwriters for all reasonable expenses and charges 
was admitted by him, and that is not in any manner 
controverted by Mr. Davis. 
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On these grounds, without going into further . Bnour. 



particulars, I am of opinion that on the part of the 
iwners and underwriters, it was intended that the itss. ' 
;ervice should be intrusted to Mr. Davis in the 
:haracter of agent, and that the claim for salvage 
;hpuld in some degree or other be limited and con-^ 
Tolled by that understanding. I think also that 
mch intention was sufficiently expreseed, and 
liat Mr. Davis ought to have put that interpretation 
jpon it. 

Then what will be the effect of such an appoint- 
ment? It is not contended that it will be an 
absolute bar to the jurisdiction of this Courts ^ and 
I think it could not be opposed to any recourse to 
the jurisdiction of this Court, that might be ne- 
cessary in a case of bankruptcy or any such con-* 
tingency, to support a preferable claim. to salvage 
by proceedings in rem. In a case which occurred 
in the King's Bench*, the services of persons 
eipployed by the owners or masters of ships in 
distress were held to be out of the special pro- 
visions of the acts of 12 Ann. st.2. c. 1&, and 
the 26 G. 2. c, 19*f as those acts then stood, with 
respect to references to magistrates, t But Mr. 
Justice Lawrence^ in recommending the extension 
of those acts to salvors employed by the owners, 
suggests the propriety of reserving certain cases in 
the Court of Admiralty and the courts of common 
law ; implying tlie opinion of that eminent person 
that the character of agent did not necessarily super* 
sede that of salvor, so as to exclude the jurisdiction 
of the Court of Admiralty. On that point I enter- 
tain no doubt ; though, if cases should occur more 



♦ Baring v. Day, 8 East, 75. 

t See the 48 Geo, 3. c. 130. 1 & 2 Geo. 4. c 75. 
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proper to be submitted to a jury, on disputed (acts 
affecting the character of parties or the customs of 
^^S^ trade» and that means should be used to put the ques- 
tion, in a course of trial at common law, I might on 
proper application be disposed to suspend proceed- 
ings here for that purpose. But after this case has 
stood so long on bail, taken as in an ordinary case of 
salvage, I think it is the duty of this Court to 
endeavour to bring it to a beneficial conclusion, by 
making a positive decision upon it. * With this 
view I have looked to the evidence on the services 
that have been performed. They are considerable in 
the ingenuity and activity employed in contriving 
or superintending the measures which were adopted 
&r raiding the ship, and extracting the cargo of tin, 
by tongues or screws, from the hold of the vessel 
As much, however, as half the cargo was extracted 
is this manner by another person, by an instrument 
which he had invented for that purpose. The 
service was performed not very fsx from Mr. 
JDcfvi^ usual residence. There was no peril or 
daaager encountered by him ; for, as to the accident 
which befel him on one occasion, in being thrown 
into the water by the motion of the vessel, it hap- 
pened to others also, who have received no additional 
remuneration on that account. And when it is 
. aaked, ^' whether this is a charge which persons can 
be expected to encounter foe mere agency/' I 
can only say that others have encountered it on 
this occasicm even without agency. The services 
continued from tiie 11th of October to the 6tJi of 
November ; with only such intermission as was oc- 



Dm. Stliy iSSft * la the Springs Haynb, the Court adopted the same courae, 

upon a claim of salvage for the unlading and housing of goods 
from a wreck brought into Pagham Bay. 
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casioned by the weather; and the services are jj^jj^, 

admitted to have been meritoriously performed* 

Reference was made in the argument to the case is^T* 
of the Lord Cranstotm,^ which was a valuable West 
Indiaman wrecked offBeachy Head ; and in which 
the cargo was recovered by labour from the shore 
under the management of Mr. Stcme^ and Mr* 
Hudson^ of East Dean. I have looked at the papers 
of that case, and it bears a very general similarity 
to the present 

Mr. Stone was described in that case as deputy 
vice-admiral, and agent to lAoyd^^ and Mt. Hnd^dn 
as ship- agent; and it is stated in their affidavits, and 
therefore admitted bv them, ** that the master de- 
puted them to do the best in their power to save 
the cargo and stores of the ship for the benefit of 
all parties concerned.** The persons who worked 
under them (amounting to one hundred and thirty* 
six in number), and a steam vessel^ were to be paid 
dot as salvors, but lor the work done by agreement 
The services were performed during a period of 
Ibuiteen days frcMJi the 7th of December to the Sl-st 
The expenses were large ; but they were allowed 
by the owners, and no dispute arose respecting 
them. In this case, the expenses are of nearly 
the same amount, above 1000/.; but they are 
strongly objected to ; and, if it is desired, I think I 
ought to refer them to the registrar and merchants 
to report upon them, before I proceed finally to 
allot the remuneration, as the fidelity of tliat part of 
the transaction may materially affect tiie merits. 
No tender has been made, neither have the parties 
drawn towards each other at all intheproposalof any 
rate of remuneration that may appear reasonable to 

* May 15th, 1827. 
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rruIm t^^™- Being left to worlj it out by myself between 

parties, bearing apparently considerable animosity 

"^ts.^ towards each other, I shall keep as close as I 
can to what I find to have been done in the LfOrd 
Cranstoun. The deputation in that case was, I 
think, very much the same as the power of attorney 
in this. I see no reason why Mr. Davis should 
stand in a better situation than the deputed agents 
in^that case ; nor why the owners or underwriters 
should object to the settlement of this present case, 
in this Court, in the same manner as was done 
there on a similar claim of persons admitted to be 
the agent of the underwriters, and the deputed 
agents of the owner. The labour, exertion, and 
hardship suffered in that case, were fully as great as 
in the present, though the time was shorter. I find 
that the whole sum decreed to be paid on that case 
was 1500/., including the expenses, which were 
1146/. and were not objected to by the owners. 
The value of the cargo was described as JOOOL ; 
the sum of 964/. was there allotted. In this case, the 
value is computed at 4500/. by agreement ; and if 
the parties do not agree, I shall adopt the principle 
which was acted upon in the Lord Cranstoun for my 
guide : and the case will stand over till I am further 
informed upon it. 



ifw. istb, On a subsequent day, the cause came on again on 
the registrar's report, in which 815/. 15^. 6rf., being 
all the disbursements claimed, (except a sum of 9^ 
on several small articles, of which the Court ulti- 
mately allowed some part for additional boat hire,) 
were reported to be due. The Court expressed 
its satisfaction at finding that all objections on that 
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part of the case were now removed : and, advert- J^'"^ 

ing to the rate of remuneration allotted by the 

Court in the Lord Cranstoun, awarded 225/. as a ^"^sll^ 
gratuity for the services rendered by Mr. Davis, 
together with his costs. 



CALYPSO. ^^r:^ »«^ 

QN 22d of Aprilj 1828, a monition issued against The proviriom 
Sir Lawrence William Halstead, late com- and *the order in 
mander-in-chief of H. M. ships on the West India "^^ul^L, do 
station, and against his agent, to bring into the ^°^^^^l^^^ 
registry 238/. (being one eighth of a certain sal- cwesofaaivag© 
vage award) received by him as the flag-officer's pirates^r°^ 
share, or to show cause to the contrary. The H^^^^SJ 
money being brought in, it was alleged, in act on "^^^^^ 
petition, on behalf of Francis Leardet, commander, cmlrt of Ad- 
and the rest of the officers and crew of H. M. ^wer^of iti°^ 
schooner, lAon, that, in October 1824, the schooner Zl^^!^^ 
was despatched by order of Admiral Halstead to principle of 

. . 1 1 M ... coiwtnictive 

cruise against pirates ; that, whilst cruising m pur* mivage. tim 
suance of such orders, Leardet was informed of rejm^tb!^^ 
pirates being off Ckipe Antonio ; and his own crew ad^w^toditw 
being insufficient to surround them, and cut off !^ >uch part; •■ 
their retreat by land as well as by sea, he applied and oider in 
to the commander of the U. S. schooner. Terrier, ^^wSj^ 
for his co-operation ; and the two schooners sailed ^ "^ "" ^ 

* caie of a reK 

together to Cape Antonio, and on the 5th of of a British 
November, they, after several skirmishes with, and 
whUst engaged in pursuit of, the pirates, dis- 
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CAT^rno. covered a French merchant vessel, the CahfpsOf 
December isih, lying in shoal watcr witliout any person on board: 
^®^^* that the CalypsOj with a cargo of coflFee, had been 
seized by tlie pirates some days previously, and ail 
the coffee landed and concealed in the woods at 
some distance from the shore : that the crews of 
the schooners with great difficulty and danger got 
off the Calypsoj and recaptured the coffee, which 
were afterwards carried by the Terrier to Key 
Westy an American settlement on the Florida 
shore ; where, under the wreck and salvage laws 
of the FloridaSf eighty per cent, of the value was 
awarded to the salvors, in moiety. That the 
British schooner's moiety was distributed by Ad- 
miral Halstead^s secretary, as agent, who reserved 
one eighth as the flag officer's share of the, salvage. 
And it was further alleged, that no flag-share or 
proportion is payable by law to the admiral or 
flag-^officer, on account of salvage acquired by the 
rescue of ships and cargoes belonging to foreign 
nations from pirates. 

On tlie part of Admiral Halstead^ the 6 G. 4. 
c. 49. s. 1. & 2.* and the Order in Council of the 
dOth of September^ 1825, were in part set fbrtfa, 
by which order *< His Majesty did declare that the 
produce of all ships, vessels, boats, goods, and 
other property o^^ and taken from, pirates, shall be 
paid, divided, and distributed to, and amongst 



* By the 2d Bection, the distribution of the reward, payable in 
respect of pirates or pirate vessels taken or destroyed, im 
directed to be made to and amongst such persons and in such 
manner, form, and proportion as His Majesty by any Order in 
Council shall declare. The Sd section, on which the judgment 
in this case principally turns, is recited, infra,-p. 214. 
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Mich persons, in such manner, form, and propor- Caitwo. 
tion, and under such regulations as are by H. M. December latb, 
Order in Council of the 2Sd of June 1 824, expressed "^* 
find directed with respect to the distribution of the 
produce of seizures made by the officers, seamen, 
md marines of H. M. fleet under the laws relating 
to H. M. revenues of customs and excise/** 

And it was alleged that by virtue of the order 
in council of the 23d of June 1824, a flag-officer 
IB entitled to one of three eighth parts of all 
leizures thereby given to the captain of any of 
H. M. ships making such seizures, and being at 
the time under the command of a flag-officer. 

In reph/j it was alleged, that the 6 G. 4. c. 49. 
referred only to the recapture from pirates of ship 
md goads, the property of British subj^ts. 

LusJungton for Captain Leardet. 

The King^s Advocate and PhilUmoret contra. 

Judgment. 
Sir Christopher Robinson. — This is a question 
■elating to the interest of the admiral on the 
hmuuca station, to share in a sum awarded to 
h% captain and crew of one of H. M. vessels 
inder his command for recovering a French ship 
Old cargo from pirates. It is an incident in the 
ase, that the salvage was awarded by an American 
tourt ; but nothing arises from that circumstance 
ifhich will materially affect my judgment on the 
[uestion of distribution which has been submitted 
[> me, and which must be considered as if the pro- 



* These Orders of Council were revoked on the ISth of Jufy 
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^^''^''Q' perty had been brought to adjudication in this 

I>€cember l$tb, CoUrt. 

1828. J think it proper to observe, however, that it 

would have been more correct if the French vessel 
had been brought for adjudication to an English^ort 
The commander of the British vessel appears to 
have been the principal taker, with whom the enter- 
prise originated : and he was acting under the 
orders of his superior officer. The claim of the 
owners of such property to restitution is specially 
provided for in many treaties *, and might be af« 
fected by the relations subsisting between the 
country of the owner and that of the recaptor. 

One consequence that has attended the carrying 
of the vessel to a port in Florida, has been the 
deduction of so very large a proportion of the pro- 
perty as eighty per cent, in the award of salvage, 
which would not have happened under the de- 
cision of a British court. At the same time, as 
the money has travelled into the possession of the 
agent of the admiral, and the admiral has been 
made acquainted with the circumstances of the 
case, and has not, so far as I am informed, ex- 
pressed any disapprobation of the conduct of Capt 
Leardet in this particular, I may presume that 
there were circumstances of necessity or over- 
ruling convenience that justified the act 
. In point of jurisdiction t it is undoubted, that 
all maritime nations have that common interest 
in preserving the safe navigation of the seas^ 
that will authorise their respective courts of 



♦ Treaty of Utrecht^ Art. 35., and Treaty of Commerce 
with France^ A.D. 1786. Art. 89. 

t Tvoo Friends, 1 Rob. 275. Hercules^ Parma, 2 Dod. 368. 
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admiralty to entertain, occasionally, questions ^^''^'^^' 
which relate to the acts and to the interests December istb, 
of foreigners, under circumstances that bring the *®^* 
cases within their local jurisdiction, and more par- 
ticularly in a case like the present, in which indi- 
viduals of the adjudicating country may be parties. 
It will be my duty therefore to proceed, on the 
reference which has been made to this Court, as if 
the property had been brought within the jurisdic- « 
tion of this country ; and on the same principle that 
would have been applicable to it at the time of the 
recapture, unless it should be shown that there has 
been any rule subsequently established by due 
authority that will affect it retrospectively. 

The act on petition proposes such a rule to the 
Court in the statute of the 6 G. 4. c. 49^ and in the 
Order in Council that issued in September 1 825, 
in pursuance of the provisions of that act. On the 
other side it is said, that this is not British property, 
and on that account not within the provisions of 
the statute. But I am not prepared to decide 
the question on this ground. It has appeared 
to me that a previous question arises, — whether the 
dause of the act of parliament, that relates to 
salvage, can be applied retrospectively even to 
British property ; and if it should be the result of 
my decision that it cannot, d fortiori it will not be ^"'Jpl,^^^ 
applicable to this case of foreign property; and I admiral under 
may forbear to express any opinion how far the fo .haii ^ 
right of the admiral might vutually, or by the dis- '^^tl^ 
ccetion of this Court, be extended to foreign pro- f«>m pirates 
perty, under circumstances in which he would be foreign ships. 
clearly entitled to share in British property so 
recaptured. I will therefore, in the first place, con. 
sider the terms of the statute. It recites the 
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^^^'•^^ expediency of giving encouragement to ILM. 
December 13th, ships to attack and destroy pirate vessels^ and gives 
^®^®' bounties for every pirate secured or killed, or on 
board at the beginning of the attack. It is well 
known that, at the termination of the hoetilities in 
Europe, and during the unsettled state of the 
Spanish provinces which followed that event, great 
irregularities were committed by lawless associations 
of men, acting either with assumed commissions, or 
without commission, in the piratical capture of 
merchant vessels of all nations in the West Indies. 
Instructions were given to our cruisers respecting 
them. Many were brought to justice ; and in that 
service great perils had been encountered by 
British sailors, previous to the date of this act of 
parliament The act of parliament, ther^ore^ 
provides by the grant of a bounty for the remune- 
ration of persons engaged in conflicts with pirates 
since 1820 ; and proceeds to direct the distributioQ 
of the bounty according to the regulation of any 
Order in Council that should be issued by hu 
Majesty. All this might well be done retrospec- 
tively, as it was matter of grant in which no pre- 
vious rights existed, and there would be no injustice 
or inconvenience in distributing the bounty accord* 
ing to the opinion which the government might 
entertain of the claims of the different members of 
a combined force employed in that service. 

The third clause of the statute * relates to sal* 
vage rendered to British ships and cargoes ; anc^ 
in substance, enacts, << that if any ship, vessd, 
boat, goods, merchandize, or other property found 
and. taken in the possession of pirates, shall be 

* 6 G. 4. c. 4f9. 
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dttly pfoved aud adjudged to have belonged to, and ^^»'^^^' 
to have been taken frono, any of his Majesty's sub* necember isth, 
jectSt then such vessel or goods shall be restored, to ^^^ 
the former owner or proprietor, on payment of one- 
eighth of the true valUe^ in lieu of salvage, of such 
ship and goods respectively; which money shall 
be distributed according to the regulation that his 
Majesty may be pleased to appoint for the distri- 
bution of the goods and property of pirates.*' 

The Order in Couocil issued in pursuance of the 
act: and directs, that the rules and regular 
tions before established for revenue seizures shall be 
applied to the goods of pirates; and as salvage is 
to be distributed by the same rule, and as the ad** 
miral shares, according to these regulations for 
revenue seizures,^there will be no donbt as to his 
interest in salvage accruing subsequent to the act. 
But the words of the clause relating to salvage are 
ail prospective, — they speak of cases to be adjudi- 
cated in some competent court ; whereas this case 
had been already adjudicated : they direct the sal- 
vage to be awarded by a decree of the same Court ; 
whereas this salvage had actually been awarded 
before the date of the act 

Similar observations apply also to the rate of 
salvage fixed by the act, and are, in that respect, 
perhaps, still more stringent In settling the rate 
of salvage at one eighth, the legislature may be sup- 
posed to have reduced the probable salvage that 
would have been decreed by the autliority of the 
Court If a greater proportion had been given ; 
it would be impossible to recall it, as it would be 
distributed: or if a smaller proportion has been 
given by the Court, the property would have gone 
away ; and it would be equally impossible to iu- 

p 4> 
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^^^'^^ expediency of giving encouragement to H. M. 
December istb, sbips to attack and destroy pirate vessels^ and gives 
^®^®" bounties for every pirate secured or killed, or oa 
board at the beginning of the attack. It is well 
known that, at the termination of the hostilities ia 
EuropCj and during the unsettled state of the 
Spanish provinces which followed that event, great 
irregularities were committed by lawless associations 
of men, acting either with assumed commissions, or 
without commission, in the piratical capture of 
merchant vessels of all nations in the West Indies. 
Instructions were given to our cruisers respecting 
them. Many were brought to justice ; and in that 
service great perils had been encountered by 
British sailors, previous to the date of this act of 
parliament The act of parliament, th^^or^ 
provides by the grant of a bounty for the remune- 
ration of persons engaged in conflicts with pirates 
since 1820 ; and proceeds to direct the distributioQ 
of the bounty according to the regulation of any 
Order in Council that should be issued by his 
Majesty. All this might well be done retrospec- 
tively, as it was matter of grant in which no pre- 
vious rights existed, and there would be no injustice 
or inconvenience in distributing the bounty accord- 
ing to the opinion which the government might 
entertain of the claims of the different members of 
a combined force employed in that service. 

The third clause of the statute * relates to sal* 
vage rendered to British ships and cargoes ; and, 
in substance, enacts, << that if any ship, vessel, 
boat, goods, merchandize, or other property found 
and. taken in the possession of pirates, shall be 



* 6 G. 4-. c, 4f9. 
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dttly ptoved aud adjudged to have belonged to, and ^^»'^^^' 
to have been taken frono, any of his Majesty's sub* ifscember isth, 
jectSt then such vessel or goods shall be restored, to ^^^ 
the former owner or proprietor, on payment of one- 
eighth of the true value, in lieu of salvage, of such 
^ip and goods respectively; which money shall 
be distributed according to the regulation that his 
Majesty may be pleased to appoint for the distri- 
bution of the goods and property of pirates." 

The Order in Couocil issued in pursuance of the 
act: and directs, that the rules and regular 
tions before established for revenue seizures shall be- 
applied to the goods of pirates ; and as salvage is 
to be distributed by the same rule, and as the ad- 
miral shares, according to these regulations for 
revenue seizures,'^there will be no donbt as to his 
interest in salvage accruing subsequent to the act 
But the words of the clause relating to salvage are 
ail prospective, — they speak of cases io be adjudi- 
cated in some competent court ; whereas this case 
had been already adjudicated : they direct the sal- 
vage to be awarded by a decree of the same Court ; 
whereas this salvage had actually been awarded 
before the date of the act 

Similar observations apply also to the rate of 
salvage fixed by the act, and are, in that respect, 
perhaps, still more stringent In settling the rate 
of salvage at one eighth, the legislature may be sup- 
posed to have reduced the probable salvage that 
would have been decreed by the authority of the 
Court If a greater proportion had been given ; 
it would be impossible to recall it, as it would be 
distributed: or if a smaller proportion has been 
given by the Court, the property would have gone 
away ; and it would be equally impossible to iu- 

p 4> 
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^^^'^^ expediency of giving encouragement to H.M.! 
December i3th. sbips to dttddc and dcstroy pirate vesseli^ and gives 
*^^^* bounties for every pirate secured or killed, or On 
board at the beginning of the attack. It is wdl 
known that, at the termination of the hostilities ia 
Europe, and during the unsettled state of the 
Spanish provinces which followed that event, great 
irregularities were committed by lawless associations 
of men, acting either with assumed commissionsi, or 
without commission, in the piratical capture of 
merchant vessels of all nations in the West Indies. 
Instructions were given to our cruisers respecting 
them. Many were brought to justice ; and in that 
service great perils had been encountered by 
British sailors, previous to the date of this act of 
parliament The act of parliament, th^^ore^ 
provides by the grant of a bounty for the remune- 
ration of persons engaged in conflicts with pirates 
since 1820 ; and proceeds to direct the distributioQ 
of the bounty according to the regulation of any 
Order in Council that should be issued by his 
Majesty. Ali this might well be done retrospec- 
tively, as it was matter of grant in which no pre- 
vious rights existed, and there would be no injustice 
or inconvenience in distributing the bounty accord* 
ing to the opinion which the government might 
entertain of the claims of the different members of 
a combined force employed in that service. 

The third clause of the statute * relates to sa} 
vage rendered to British ships and cargoes ; am 
in substance, enacts, << that if any ship, vessc 
boat, goods, merchandize, or other property foui 
and. taken in the possession of pirates, shall 
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d»ly pfoved aqd adjudged to have belonged to, and ^^»'^^^- 
to have been taken frono, any of his Majesty's sub- necember isth, 
jectSt then such vessel or goods shall be restored, to ^^^ 
the former owner or proprietor, on payment of one- 
eighth of the true value, in lieu of salvage, of such 
ship and goods respectively; which money shall 
be distributed according to the regulation that his 
Majesty may be pleased to appoint for the distri- 
bution of the goods and property of pirates." 

The Order in Couocil issued in pursuance of tlie 
act: and directs, that the rules and regular 
tions before established for revenue seizures shall be 
applied to the goods of pirates; and as salvage is 
to be distributed by the same rule, and as the ad- 
miral shares, according to these regulations for 
revenue seizures/there will be no donbt as to his 
interest in salvage accruing subsequent to the act. 
But the words of the clause relating to salvage are 
ail prospective, — they speak of cases to be adjudi- 
cated in some competent court ; whereas this case 
had been already adjudicated : they direct the sal- 
vage to be awarded by a decree of the same Court ; 
whereas this salvage had actually been awarded 
before the date of the act 

Similar obseryationd apply also to the rate of 
salvage fixed by the act, and are, in that respect, 
perhaps, still more stringent In settling the rate 
of salvage at one eighth, the legislature may be sup- 
posed to have reduced the probable salvage that 
would have been decreed by the authority of the 
Court If a greater proportion had been given ; 
it would be impossible to recall it, as it would be 
distributed: or if a smaller proportion has been 
given by the Court, the property would have gone 
away ; and it would be equally impossible to iu- 

p 4> 
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Caltwo. received the tacit approbation of the Court in the 

DecemJber isth, case ofDoTmellt/ V. Popham *, and in other cases, in 

^^^' which it was assumed and admitted that the flag 

share was due to the admiral; but the question 

then was only, whether particular persons were 

entitled to rank as admirals. 

In Montagu v. Janveritij in 1813 1, the right of 
the admiral was resisted : and the Court of Com- 
mon Pleas held, that no authority could be attri- 
buted to such instances of silent acquiescence in 
the practice of the service, as they might easily be 
accounted for in various ways : and finally that 
Court decided against the admiral's claim. The 
authority of that decision continued to govern such 
cases till 1819» when the 59 G.3. c.25. was passed, 
empowering his Majesty to make regulations fdt 
the distribution of freight money, and a rule of 
distribution, including the Admiral of the station, 
was established for all cases which had happened 
since the passing of the act. So, in the change 
which was introduced into the distribution in 
revenue seizures in 1816, the Order in Council was 
held to apply only to cases happening subsequent 
to the act. 

On these grounds I do not feel that this Court 
can properly proceed to adopt any such extended 
rule of distribution, merely on the ground that it 
may have been established for other jcases. It must 
be extended to each particular class of cases by 
competent authority : and I am of opinion that 
the Court does not possess that authority. Having 
before said that the act of parliament of 1825 



* 1 Tauni. 1. f 3 Taunt. 442. 
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does not, in my judgment, apply to this case, which Cai.twck 
happened in 1824, I think I am not authorized December isth, 
to adjudge the sum in question to the Admiral. '^^^* 
It will, of course, therefore, remain to be distri- 
buted among the actual salvors. 



JUPITER. CrOSBIE. Jbmuny S9tli, 

18S9. 

^HIS was a suit for seaman's wages, in which a manner, 

the claim was rejected upon the effect of the jj^c^^tted 
evidence in support of the owner's defensive alle- JJ^^^^ 
nation, pleading a forfeiture of wages by reason of ™«^ applied 

J '' O ^ 4^, the n„j,t^ 

desertion. who was on 

Dodson for the mariner. SSSl,^.'^ 

Haggard contri. i!!dSd!Sl!dhL 

to return to his 
T duty. The 

Judgment. mariner, how- 

Sir Christopher Robinson. ^This is a case of ^an^SS^p. 
wages brought by Smithy a mariner who fiad sailed Such conduct is 
in this ship, in Febmart/^ IS^i to the fVest Indies, working a for. 
and ultimately to Jofnaica. where the vessel lay '^"^ 
from April to August waiting for a cargo. On the 
10th of Aicgust certain circumstances occurred 
which are represented by the owner, in his plea, 
to amount to desertion, or wilful disobedience; 
while, on the other side, they are represented to 
have discharged the mariner from further service, 
as amounting to a dismissal by the mate, who was 
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^'"^ the commanding officer on board in the absence 
jkmiary 99tfa, of the master on shore. 

1829. rjij^Q question then is, whether the mariner quit- 

ted the vessel under justifiable circumstances, or 
in such a manner as will subject him to the for- 
feiture of wages then due. It is a question of 
importance to the individual, as it affects the earn- 
ings of several months, and it is also of great 
importance to the interests of navigation, since it 
involves consequences which may frequently oc- 
cur, and on which the safety of the vessel and the 
success of the voyage may depend. 

It is admitted, that, if bad weather had come 
on, the vessel would have been in danger of being 
lost for want of a stronger crew, as several of the 
mariners had left the ship from illness and other 
causes. It is manifestly of the greatest importance 
to the trade of this country that the duties for which 
mariners contract should be substantially per- 
formed, and not be rashly or wantonly abandoned : 
at the same time, it is the duty of the Court to 
protect mariners from oppression or injustice, and 
even from the effect of error leading to acts that 
might not be strictly justifiable, if they should 
appear to have been occasioned by unjust provo- 
cation or violent conduct on the part of those in 
command. With these observations I proceed to 
examine the evidence. 

The summary petition, after a general aver- 
ment of hiring and of service up to the 10th of 
August^ sets forth, — << That the mariner, being on 
shore, in the boat with the mate, had gone away, 
with his leave, in order to discharge a debt ; and 
that, in his absence, the boat put off to the ship 
sooner than was intended, in consequence of seeing 



i 
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a boat approach her with part of the ship's cargo." _ 
This fact is not otherwise material than as account- January 2M, 
ing for his first absence. Tlie mariner, it appears, 
returned to the ship shortly after the rest of the 
crew had dined and received their allowance of 
grog; when, as it is alleged, **the mate very 
much abused this man Sndthj and told him to 
leave the ship; that he went below to get his 
dinner, when the mate again abused him, and 
ordered him to quit the ship ; that Smithy how* , 
ever, as soon as he had finished his dinner, went to 
work, and shortly afterwards asked the mate for 
his allowance of grog, which the mate refused, 
and again ordered him to quit the vessel ; that he 
thereupon went below, packed up his clothes, and 
finally went on shore." According to this state- 
ment, the mate ordered this mariner on shore three 
several times in the space of a few minutes : the 
first time, it would appear, in reference to his stay- 
ing behind on shore— « of which no notice is othw* 
wise taken ; the second time, without any cause 
assigned ; and the third time, on the mere asking for 
his grog, and without any improper or disobedient 
behaviour whatever on the part of the mariner. 

The summaiy petition goes on to state, what 
is the most material part of the case ; as these 
repeated dismissals are not relied upon as amount- 
ing to an absolute and final dismissal. It alleges 
** that the man attempted to return to his duty, 
but was again prevented by the mate, who re- 
fused to receive him on board ; and tha^ on the 
following morning Smith met the captain on shore, 
who asked him, * what he was doing there,* and on 
being informed that the mate had discharged him« 
he desired him to return to his duty, and he ac« 
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•^""'^ cordingly returned the next day; but the mate 

January 29tii, again refused him permission to come on board, 

^^^' and upon such refusal he returned again on shore : 

that on this occasion the master was on board, and 

heard the mate refuse to receive the mariner into 

die ship.'' 

On the part of the . owners, a defensive allega^ 
tion contradicts this whole statement, and pleads, 
'' that the mariner, on being ordered to return to his 
work, after dinner, declared, * he would not work 
till his grog was served out to him,' and that the 
mate replied, Vlf he would not work, he should 
leave the ship ;' and that, on the next day, when 
the master ordered him to return to his duty, 
he positively refused ; and that he did not at any 
time return, or offer to return, to his duty."* 

In examining the evidence, I shall advert, 
in the jfirst place to the witness Merchant^ who 
is most favourable to the mariner, and is re* 
presented to have been his fiiend, and to have 
encouraged him in his* contumacious behaviour; 
and if the case rested on his evidence alone, it 
would not be found to sustain the statement of 
the petition, either in terms or in substance. He 
says, <<that Smith returned to the ship after 
dinner, and went immediately below, to eat what 
liad been put aside for him ; that aft;er about a 
quarter^ of an hour the mate asked Smith, ^ if he 
was coming to work, as the crew were taking in 
cargo.' Smith said * he was, as soon as he had 



* On the admission of the allegation the Court rejected two 
letters (written by Capt. Crosby to his owners immediately after 
Smkh had quitted the ship) informing them of Smith's de- 
sertion. 
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taken his dinner ;' that in about twenty minutes ^^""^ 

he had finished his dinner, and went to work in janwry s9Ui, 

heaving up a hogshead of sugar, which was about *®^^' 

as high as the gangway of the Jupiter ; that Smth 

then asked the mate for his allowance of grog, 

which the mate refused, telling him he might go 

to hell ; that Smith then asked permission to take 

his clothes and things away with him, and finally 

quitted the vessel ; and that qn the next day, 

Sunday^ upon returning to the ship, in obedience 

to the master's orders, the mate- refused to admit 

him on board.'' This witness admits that Smith 

did not take his clothes with him ; and he denies 

any conversation having passed on the Sunday on 

the subject of a payment for a hat which is 

spoken to by Peterson^ the other witness examined 

in support of the mariner's petition. 

Peterson*^ account is, — *^that Smithy upon 
coming on board on the 10th of Augusty and 
finding that the grog had been served out, went 
immediately to the mate, who was walking the 
quarter deck, and asked for his grog, the usual 
time for its being served out having expired ; that 
the mate refused to give it to him then, and said, it 
was time for him to work ; but that Smith said, < he 
would not work, unless he had his grog,' and the 
mate told him, * if he would not work he was to 
leave the ship ;' that Smith then fetched his 
things, and finally quitted the vessel.'* This wit- 
ness, in answer to an interrogatory, admits, " that 
the mate did not make use of any violent or 
abusive language." 

This account difiers very materially from that 
given by Merchant j and also from the marinei^s plea ; 
but it is an account confirmed by ThomaSy who 

VOL. II. Q 
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'^'^'"^ is examined on the defensive allegation; for, by 
januaty 29tii, the death of the mate, the owners are deprived 
1889. ^^ jj^ testimony. . 

This is the whole of the testimony on this part 
of the case ; and it establishes a case very dif- 
ferent from that represented in the summary 
petition, and shows, that whatever words were 
used by the mate they were spoken in answer to 
a contumacious refusal by the mariner to do his 
duty and to work. But the case hardly rests 
here ; for it is part of the mariner's own plea, ** that 
he was ordered by the captain to return on board, 
and that he was desirous so to do ; and that he 
actually returned for that purpose.*' But Mer- 
chantf his own witness, does not say that he made 
any such declaration to the mate on the Sunday, 
or that he requested to see the master, who was 
then on board. It was his duty to have made 
this declaration to the mate; and also, both in 
justice to himself and to his owners, to have 
appealed from the inferior authority of the mate 
to the master : for tkat the master knew of the 
refusal of the mate to receive this mariner on 
board, is admitted to be an averment without 
proof. It is impossible, then, that the Court can 
give credit to the summary petition on the evi- 
dence of Merchant alone on this point, in the 
absence of all proof of the natural circum- 
stance of explanation and solicitation that ought to 
have accompanied a sincere desire on the part of this 
man to return to his duty. I think the account 
is incredible on the evidence of Merchant; and 
it is still further contradicted by the witnesses on 
the defensive allegation. Thomas says, — ** Both 
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he and the mate conversed with Smth on shore, ■^°'»™^' 
and advised him to return to Iiis duty, but he janwry2^\h, 
refused." The captain also deposes, — " that he ^^^^ 
advised Smith to return to his duty, but he re- 
fused, observing that his messmates would laugh 
at him for returning after having threatened so 
often to quit the ship.** And the subsequent con- 
duct of the master on the Monday is agreeable 
to this state of facts : for he waits on the agent 
of the ship Vtbilia^ and informs him " that Smith 
is a deserter, and warns the agent (the captain 
being too ill to be spoken to), and the boat's crew 
of that ship, not to take Smith on board.** 

On this view of the evidence, 1 cannot hesitate 
in pronouncing on which side the preponderance 
inclines: I must again say, that Smith has not 
proved his case either in form or in substance; 
but, on the contrary, he appears to have been 
induced, either by motives of resentment, or by a 
hope of better wages, which he obtained, to de- 
sert his duty to his original employers at a most 
critical part of the voyage, and in a quarter of 
the globe where the temptation to desert is notori* 
ously strong. The Court, upon the effect of this 
evidence, is bound to decide that Smith failed in 
the duty which he owed to the owners of the 
Jupiter^ and that his conduct amounts to a for- 
feiture of his wages : and I, therefore, pronounce 
against his demand. 

Wages forfeited* 



Q 2 
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Janiu^29lb, VIBILIA. CORBET. 

1829. 

In a niit for ^MITH^ the mariner, whose wages were declared 

IiII^haTiiig forfeited in the preceding case, sued, in this 

iS^oCdi^ case, for the wages he had agreed for and earned 

mariner from pn board the VtbUia (the ship in which he entered 

anotber tcmcI* 

and the payment at Jomoica after his desertion), upon her return 
^^ol^Lidi voyage to this country. In answer to this de- 
HM|nt^, under maud au allegation on the part of the owners had 
c 25. u 11., been admitted, pleading 4 G.4. c. S5. ^.11., which 

weredismimd. t% i-i*i i. 

but without requires owners of vessels, in which wages nave 
S^ w^u*^' b^^ earned by mariners deserting ftom another 

fid!^t^^aw *^P* *^ P^y ^^^ Greemdch hospital the amount 
radi facts in of such wagcs ; and further alleging that they had 
acta of Court. ^ douc, and had complied with the statute. 

Lushington^ for the owners, now applied for 
their dismissal, and that Snuth might .be con- 
demned in costs. The owners had been exposed 
to all the inconvenience and expense of a suit, 
notwithstanding they had acted agreeably to the 
provisions of the statute. 

The Court. — Some part of the expenses might 
perhaps have been spared by merely alleging, 
in an act of Court, the clause of the statute, and 
that the owners had complied with it There 
might also be an ignorance of the law in Smith; 
and, although the owners were undoubtedly ag- 
grieved by these proceedings, it would not be 
an effectual relief to them to decree costs against 
a mariner who would probably not be in a con- 
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dition to pay them. The Court would be sorry Vibiua. 
to be led into further proceedings in enforcing janunry^dUi, 
such a decree^ and in a class of cases in which ^^^^' 
costs were not usually given : it will therefore not 
make any order as to. the costs; but the Court 
directs the owners to be dismissed.* 



* In the Stuan, Hamilton, the Court considered the conduct juf^ 25th» 

of a marinefy — who had taken part with another that had been ^^^^* 

put in irons, and who demanded to be put also in irons, (which insolent gx- 

waft accordingly done, for iivKdent expressions and acts of a mu- pi'OiionB and 

tinoos tendency,) and who had remained in irons for twelve ^inoun tendflocy 

days tfll the ship arrived at St. Hdena^ and did not then or at not apdogiMd . 

any time before retract or apologia for his misbehaviour, but ^^J^g^J^^!!L 
was there left in custody, and caioe finally to England in another 
▼esiel^^-* Aidi as aoiounted .to a forfeiture of the wages earned 
in the ibrnier part of the voyage from Cakuita. ■ 

jVofe. — In the summary petition a restraint imposed upon Exf]>act from a 
the mariner at Si. Helena had been adverted to ; and annexed J^'^^*^ 
to the owners* defensive allegation there was an extract from all^ationin 
the police record at Si. Hdena (beginning with entries in the p'oof oTa ^ 
ship's log), which gave a minute of the proceedings before the conduct, re- 
magistrates under which the seaman had been detained to be jected. 
sent home in a ship of war; but the Court, after hearing 
Addanu for the allegation, and Lushingtan contr^ rejected this 
part of the plo^ olnserving that, as evidence of the particular 
niaconduct of the mariner, it coidd not be received. 
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rebru^^^^^^. ADELAIDE. Perenchief. 

^f"2llffi°' THIS was an appeal from the Vice-Admiralty 
after a residence Couit of Bermuda. The libel, or information, 

oTabcuta ' ' 

month at ^ffr- Stated, tliat OQ the 22a of January 1837> Capt 
^aMdthma JoTics of U. M. ship Orestcs, seized the brig Ade- 
fo^dSfd^, ^'^^> ^^ 1^ t^"^ ^s ^^^ was lying at anchor near 
^s lu^* ^' '^ '^® dock-yard at Ireland I:iland in the Bermudas^ 
ihortiy after and also near to the port of Hamilton, having cleared 
wMi hb fitmflj out for Trinidad, and preparing to weigh anchor. 
^M^Si ^ ^^^ ground of seizure was, " that the vessel had on 
»2*«r«^«' board and was exporting^ removing, carrying and 
dcM^bed in2e couveyiug sevcD slaves from the port of Hamiltan 
tha deanm,^ Contrary to the form of the statute or statutes in 
JJ^JJ^^JJ"^]*^ such case provided ; by means whereof the brig and 
aonai tttand- slavcs had bccomc forfeited to the King/* The 
and ocfamor penalties were prayed to be apportioned m thirds, 
ow^^the^ —to the crown, the governor of the Bermudas, 
vetwi.wboina and to the seizor and his crew. A claim of resti- 

a residence at 

Bermuda and tutiou wos made ou behalf of Mr. M^AIister and 

embarked with Mr. WatTiwright, supportcd by their respective affi- 

b^m l^hii davits, and by an affidavit of the master of the brig, 

fiimiiy, aged as to her situatiou at the time of seizure, and that 

similarly de- hc had uot incurrcd any forfeiture set forth in the 

wdorseme^ information. The Judge of the Court below de- 

There had been creed restitution of the brig and slaves ; and from 

no registry act ^ ' 

in the isUnd that scntcncc Capt. Jones appealed. 

since 1822 • . 

but the ut^ Dodson and NichoU in support of the sentence. 

^l^'c^y'Sf Lvshington for Capt. Jones. 

the expired 
registry, and 

there was an affidavit of the late owner as to the birtli of the youngest child. The vessel was 
seised while lying at anchor near the port of llamiliony having cleared out for Trinidad, and 
preparing to weigh anchor. The Court, on appeal, holding tbat the circumstances and situation 
in wliich thp vessel wsls seized brouglit the case within the 5 G. 4. c. 113., and that the removal 
of none of tlie slaves was protected by 5. 17., reverscid the sentence of the Court at Bermuda^ 
9nd pronounced for the penalties prayed. 
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AniLAllkK* 



The King^s Advocate on behalf of the Crown. 

Judgment. 
Sir Christopher Robinson, r^ This is a case of 
appeal on the part of the seizor, from a sentence of 
the Vice- Admiralty Court of Bermuda^ acquitting 
the respondents of certain forfeitures and penalties 
charged to have been incurred by the shipment and 
removal of slaves from that island. The libel states 
the seizure to have been made on the 22d of Janu- 
ary 1827> ** near to the dock-yard at Ireland Island, 
and also near to the port of* Hamilton^ in the said 
island, on the ground that the ship was lying at 
anchor at Ireland Island, having cleared from the 
port of Hamilton, and was preparing to weigh 
anchor, and had on board and was exporting, carry- 
ing, and conveying the slaves specified from the 
port of Hamilton, contrary to the form of the 
statute or statutes in such case made and provided.*' 
This description of the place, and of the cause of 
seizure was not controverted in any manna: in the 
Court below. The claim was given with reference 
to the Consolidated Slave Act, 5 GA. c^I13., and 
with an explanation of the means used by the 
claimants to comply with its provisions, and par- 
ticularly those contained in the 17th section. The 
parties, therefore, were at issue on the merits of the 
case, as distinctly as any issue could be drawn. 
But two objections have been raised here to the 
sufficiency of the information, which it is proper 
that I should notice. 

It is objected, that the information is not suf- 
ficiently precise, as it does not negative the several 
exceptions that are contained in the act, as is re- 
quired at common law: and several cases have 

Q 4 
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Af^i'^isE. been cited in which that rule is fiilly explainecL* 
February 24di, Thc distinctioH observcd in those cases is» that in 
^^^'^ clauses imposing prohibitions and penalties^ it is 
required that exceptions^ accompanying the main 
prohibitions, should be negatived in the information : 
but where the prohibition is general, and the ex- 
ception arises out of a subsequent proviso, it is not 
required to be negatived in the information, but the 
defendant is expected to plead it, if it affords any 
defence, t In this case the prohibition in the 
second section is general and distinct; but em- 
bodying these terms of exception, '^ except in such 
special cases as hereinafter mentioned, or as are by 
thb act permitted**' 

It might be a fair ground of argument under 
which class of cases this form of exception might 
bring such a case as the present : but I do not find 
that point to be decided. In Steel v. Smith Mr. 
Justice Abbott takes the distinction, and observes, 
*' Here are not in the enacting clause any words, 
such as < except as hereinafter provided.' If any 
such words had been introduced, it might fairly 
have been contended that the subsequent proviso 
was incorporated in the enacting clause, and then 
the objection might have been supported.'' But 
that point does not appear to have been decided. 
It would ill become me to go before the courts of 
common law in reasoning on the common law rule. 
Considering that the words *^ except as hereinafter 
provided " are only used for the sake of greater 



• Hex V, Jarvis, 1 Burr. 148. Spiers v. Parker, 1 T. R. Ul. 
Ilex V. Pratten, 6 T. R. 559. GiU v. Scrivens, 7 T. R. 27. 
Steel V. Smith, 1 B. & A. 94. 

f Jones y. Axen, Ld. Ray. 120. 
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distinctness, and are in no manner essential to the Aoilaibs. 
force and effect of any proviso introduced in the Frfn««y 24th, 
subsequent part of the act, I should not anticipate *®^' 
from any judgment that I can exercise on the sub- 
ject, that such a distinction would be eventually 
sustained. But it is sufficient for me to observe, 
that the present case is not shown to be within any 
rule bitherto applied in the courts of common law. 

Another objection is raised on the effect of the 
charge of exportation. It is said this vessel was 
seized at anchor off Ireland Island ; that she had 
not quitted the port, and there could be no export- 
ation. And the case of WiUiams and Marshall^ 
was cited in the Argument, in which the Court of 
Common Pleas held, that a vessel which had sailed 
frdin the London Docks to Gravesend and there 
anchored, had not quitted the port of London^ so as 
to have completed the exportation, required within 
the time specified in her license. In that case the 
Court rested much on the fact, that the vessel had 
not received her last clearing papers, which are 
usually delivered at Gravesend ; from which it was 
inferred that Gravesend is a part of the port of 
London. In this case, nothing is shown to identify 
the anchorage ground, where this vessel was seized, 
with the port of clearance : it seems rather to be 
implied that the vessel had proceeded from the port 
of* Hamilton : she was lying apparently beyond the 
utmost point of land or close to it ; and, liierefore, 
with reference to the limits of the port of Hamilton^ • 
I do not think the objection could have been sus- 
tained. 

But the libel charges other acts besides ex- 
portation, as ** shipping, conveying, removing.*' It 
- ■ - ■- . ■ ^- — - , _ - 1 1 

♦ 6 Taunt. 390. 
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AaKLAm. ig gaid these are used in connection with the term 
February 24th, expoitation f but I do not see that they are so 
^^^^- restrained by that term as not to be capable of 
being maintained as a distinct and independent 
charge. I do not, therefore, think that either of 
these objections can be sustained ; and I proceed 
to the merits of the case. 

The account which Mr. M^AUster gives in his 
claim of his part of this transaction is, <^ that he is 
a British subject resident at Trinidad; that he 
arrived at Bermuda on the 5th of December 1826, 
having been induced to visit that island for the 
benefit of his health, which was considerably im- 
pah-ed by an attack of fever and ague, which in- 
creased severely for several weeks after his arrival ; 
that he found it necessary, for the comfort of himself 
andfamily, that he should have at least two additional 
servants as domestics; and accordingly availed 
himself of the first opportunity which offered to 
supply himself; that in a family of negroes consist- 
ing of a mother and four children, which were 
publicly advertised for sale, on or about the S9th of 
December^ he found such domestics, as he thought 
would answer his purpose ; that the distress mani- 
fested by the female slave Hannali^ the mother, at 
the idea of being separated from any of her children, 
induced him to consult the collector of the customs 
as to the number of domestic slaves which he might 
legally take with him to Trinidad ; the collector 
gave his opinion that he might take two for each 
member of his family, consisting of himself, his wife^ 
and infant child, viz. six of such domestic slaves ; 
that he thereon decided on increasing his domestic 
establishment, by the purchase of the whole of the 
said slaves rather than that they should be separatecL 
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and as Hannah was willing to go to Trimdad^ and AwiAxm. 
had already a son in that island. That in conse- ^^knury sich, 
quence he did on the 29th of December purchase ^^^^' 
the family, and on the same day by bill of sale 
caused Hannah and Sue to be conveyed to his wife ; 
Dmtiel and Wellington to himself; and the female 
slave, AUen^ to his infant daughter/' 

This is a full and particular account of the pur- 
chase, and of the motives and inducements that 
led to it It seems to admit, that these slaves 
were purchased for exportation ; for it is not till 
after the collector had been consulted as to the 
l^ality of exporting them, and till Hannah had 
expressed her wiUingness to go to Trinidad, that 
the purchase is completed. 

On the fact so appearing that these slaves were 
purchased for exportation to Trinidad, it is con- 
tended on the part of the seizor, that this alone is 
a contravention of the statute, which prohibits all 
transfers and purchases of slaves, except *< for the 
purpose of their being used or employed within 
the same island/' That prohibition to purchase 
stood, I observe, in the 47 G. S. c. 36. ^. 1 ., as re- 
lating only to removals from j^/rica. By leaving 
out that limitation, and altering the exception, as 
it now stands in the Idth section of the consoli- 
dated act, the prohibition is said to be extended 
universally, saving only the exception contained in 
that section. This may be a formidable extension 
of the restrictions of the act in certain cases : but 
as there is no charge in the libel alleging any con- 
travention of the act on that ground, I shall only 
advert to it so far as it may be connected with the 
illegal acts of shipment and removal, which are 
specifically charged in the information. 
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AonAiM. The justification offered by Mr. M^AUster is, 
February S4tb, that the fivc slaves, SO puFchascd by him, were his 
1^^^* domestic slaves, shipped for exportation under the 
exception contained in the 17th section of the act 
While, on the other ^de, it is contended, first, that 
these slaves are not domestic slaves within the 
meaning of that section^ and, secondly, that they 
were not accompanied by such documents as are 
required in the shipment of domestic slaves, under 
the provisions of that section. The exception is^ 
'< that nothing in this act contained shall prevent 
any slav^ who is really and truly the domestic 
servant of any person residing or being in mj 
island, colony, plantation, or territory belonging to^ 
or under the dominion, or in the possession, of his 
Majesty, from attending such his owner or master, 
or any part of his family, to aQy place whatevei^ 
under the following regulations : — That the name 
and occupation of every such domestic slave shall 
be inserted in, or indorsed on, the clearance, and 
that the master or owner of such domestic slave 
shaU obtain from the registry of the colony an 
extract certified by the registrar thereof, showing 
that such slave has been duly entered in the re- 
gistry of the colony.*^ 

The 46 G. S. c. 5S. «. 1. notices two descriptions 
of domestic servants, with some slight variation as 
to the form of endorsement In the consolidated 
act, the distinction as to two slaves attendant on 
the person of each passenger is withdrawn, and the 
exception stands in the general terms which I have 
stated. It is contended, however, that the only 
limitation on the shipment of slaves accompanying 
their masters is, << that they should be domestic 
slaves, in opposition to agricultural slaves ; that all 
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slaves employed in domestic offices, or coming apilaib«. 
within the denomination of domestic slaves, may be Febmaru 24th, 
exported under this exception, without restraint as 
to number, or without any other description than 
that of * domestic slaves,' without any mention of 
their particular occupation/' That construction 
appears to me to be very indefinite, and liable to 
great abuse. It is clearly not agreeable to the in- 
terpretation put upon the act by the parties, and 
by the officers of the customs ; for Mr. M'Alister 
distributed his slaves amongst the members of his 
&mily. With respect to the form of endorsement, 
it is not agreeable to the words of the act ; and 
they must speak for themselves. But it is on the 
broad ground of the bondjides of this transaction, 
with reference to the manner in which the parties 
have acted, in regard to this exception of the 
statute, that I shall decide this case. 

The account given by Mr. M*Alister has been 
already stated. It is exposed to this observation, 
that it assigns different reasons for shipping differ- 
ent members of the family, but all apparently 
very inadequate reasons for embarking in an ex- 
periment of very doubtful legality, on the con- 
struction of a highly penal statute. He professes 
to have been actuated by motives of compassion 
and tenderness towards the children, and from an 
anxiety to prevent the separation of the family : 
but this is a consideration on which he was not at 
liberty to act in opposition to the restraints imposed 
by the statute. The circumstance that these slaves 
were going from one British island to another fur- 
nishes no favourable distinction ; since the 15th 
section, giving power to the crown to authorize 
such exportation is very limited, and is confined 
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amlaidi. to cases in which it shall be made to appear to 
February 24th, his Majcsty in couHcil, that such removal was es- 
^®*^' sential to the welfare of the slaves. The law does 
not allow any private individual to exercise that 
discretion. And on this point, as well as on all 
other parts of this case, Mr. M^AUster would have 
acted more naturally, and more prudently for him* 
self, if he had consulted the law officers of the 
crown, and not merely the ministerial officers of the 
customs. 

With regard to the individuals composing this 
family, it is certain that they were not domestic 
servants of Mr. M^AUster in any sense, at tlie 
time when the exportation was first projected; 
and at the time of shipment, it is not without great 
violence to the common acceptation of the terms 
of the act, that the greater part of this family can 
be said to be really and tnUy the domestic servants 
of Mr. M^AUster or his family. 

The slaves stated to have been purchased and 
shipped by Mr. M^AUster^ for his own personal 
accommodation, were, Hannah^ a woman of forty 
years of age, described formerly as a laundress, 
and four children, of eleven, nine, seven, and three 
years of age. It is not easy to understand how 
such persons could come within the meaning of 
any special exception, founded on the personal 
convenience or accommodation of the master. It 
is not suggested that the children were capable of 
performing any service ; but it is contended that 
being the children of a domestic servant, they are 
entitled to be ranked as domestic servants for all 
the purposes of this act That argument has been 
strongly pressed on the Court ; and it appears to be 
founded on the distinction adopted by the Judge in 
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the court below, in the only observation accompany- ApuAiPt. 
ing the sentence. " The true question is," says i?«5n««y 24th, 
that learned person, " were the persons domestic ^®^' 
slaves or not? Hannah was clearly a domestic 
slave ; and if Hannah be a domestic, I think the 
children must be so till they are of age to be put 
to some other occupation/' That might be a de- 
scription of such persons in a popular sense for a 
plantation inventory or any such purpose, but it 
appears to me to be a very imperfect exposition of 
the meaning of the terms used in this act, really 
and truly the domestic slaves of the master. 

These terms seem to imply some specific re- 
ference to the previous title of the master, or to 
the use and employment of the slave, for his 
personal accommodation. And I do not see how 
they can be said to be justly complied with in 
either sense, in the history which is given of this 
transaction. If the act is indistinct in the use of 
the term " domestic slaves," it is precise in requir- 
ing the << name and occupation" to be entered in 
or indorsed on the clearance. This is a positive 
condition expressed in the act ; and it seems to 
imply that the exception is granted on account 
of the special use or occupation of the slave, for 
the personal accommodation of the master, and not 
for indiscriminate exportation. 

Without some such limitation there is nothing 
to prevent any number of useless children from 
being exported to any place. The form of the 
present endorsement certifies only, that Hannah^ 
Allerij DanieU and Wellington have been reported 
to the customs as domestic servants in personal 
attendance on Mr. and Mrs. M^AUster^ and Sne^ an 
infant, about three years of age, as domestic ser- 
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Apnma. yjmj. ^ jj^jgg M^AlisteVf a child of about a year 
February 2401, and a half old. Can any thing be understood to 

be certified by the terms " personal attendance** 
in this endorsement, with reference to such persons, 
more than that they were in the same ship ; or 
can any intelligible object of the act be answered 
by the shipment of such persons, in such manner? 
It seems to be avowed, as it may be inferred from 
the observations of the learned Judge, who was 
perfectly familiar with the habits and usages of the 
West Indies, that these children were not capable 
of any real occupation. I feel myself bound then 
to pronounce, that the whole pretext on which this 
shipment was made was fictitious and insincere, 
and contrary to the form and substance of the 
act 

The claim of Mr. Wainwright relates to two 
slaves, Bob and Belinda^ of the ages of seven and 
twelve, shipped under the same form of endorse- 
ment, and consequently within the same objecticm 
as to their actual service and occupation^ 

They appear to have been born in the family of 
Mr. Wainwright^ a resident inhabitant oi Bermuda ; 
and, in that respect, this claim is distinguishable 
from the former ; but, on the substantial ground 
of bond Jide employment, it appears to me to be 
liable to the same objection. 

It may be supposed, indeed, that Mr. Wainwright 
would have persons in real situations of attendance 
on him ; and, therefore, the adoption of such chil- 
dren as these is still more inexplicable. If two of 
his regular servants had attended him, I cannot but 
think, they would have been properly described in 
the endorsement, according to their respective ca- 
pacities. It would have been a manifest departure 
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from the words of the act to have done otherwise. Ap»LAn>E. 
If, however, the same inaccuracy had occurred, it F(Aruafy24ih, 
might then have appeared to be owing to some ^^^^' 
error in the Custom House in confounding the cer- 
tificate under the present act with the former, in 
which personal servants might have been so de- 
scribed : but now the omission to insert the oc- 
cupation agrees with the fact that they had no 
occupation. The departure from the act is not 
merely a defect of form, but connects itself with the 
substance of the case ; each branch of the objection 
elucidates and confirms the other. Considering this 
claim, under all its circumstances, and in its close 
affinity to the other, I cannot doubt that they pro- 
ceeded from the same motives ; . and I feel per- 
suaded, that these slaves would never have returned 
to Bermuda. 

In forming this conclusion, I am not insensible to 
the observation that has been made, on the improba- 
bility that Mr. Waimoright should endanger valu- 
able property for any object that can be attributed 
to this shipment. But nearly the same difficulty 
occurs under any view that can be taken of the 
transaction. It was in opposition to the words of 
the statute ; and, as I think, in no manner agreeable 
to its spirit. It would be difficult, therefore, to 
reconcile this transaction, in any view of it, to the 
prudence which might be expected from Mr. 
Wainwrighl with reference to the danger to which 
his property was exposed : and I feel myself bound 
to pronounce the same judgment on this claim as on 
the former, and on the same general grounds. If 
I am wrong in the view which I have taken of the 
character of the transaction, I have the satisfaction 
to think, that the parties will be able to correct 

VOL. II. R 
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Amlaxde. that judgment by appeal to a superior court ; and 
February 24tb, if that couit should be Satisfied of the bona Jides of 
^®^^- the case, it may exercise greater freedom in dealing 
with the mere defect of form in the instruments at- 
tending the shipment. 

Having expressed the grounds on which my 
opinion is founded^ I do not think it necessary to 
enter into the point relating to the validity of the 
extracts of registry ; nor to express a decided 
opinion on that part of the case, as it may affect 
other islands ; and the arguments which have been 
addressed to the Court, on that point, are founded 
rather on general information and on political con- 
siderations, than on matter properly in evidence 
before me. As at present advised, I should not 
have thought myself warranted to have reversed the 
sentence on that ground ; but, for the reasons which 
I have assigned, I think that sentence is not agree- 
able to the terms or to the spirit of the act of par- 
liament. I, therefore, reverse it on the grounds 
which I have stated ; and pronounce the slaves and 
vessel forfeited ; and condemn the respondents in 
the penalties specified in the third and fourth sec- 
tions of the act : but I shall not allow costs. 

Note. — The decree was afterwards superseded 
as to the master, it being discovered that, as to 
him, there had been some irregularity in the 
citation. 
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CAMBRIDGE. Barber. FOmiary 28tb, 

1829. 

I^HIS was a cause of seaman's wages. The peti- A vessel, wbo^ 
tioner, with several others of the crew, had descnbedln the 
quitted the vessel at Calcutta (on account of a devi- JS^J^^a 
ation from the voyage as laid in the ship's articles), ^^^^^ 
on the Slst oi January 1827f up to which time the ^n» demted, 

I . J under a new 

wages were clannea. charter party, 

Lushmgton and Addrnns for the mariner. ^^J^^^ 

The Kinf^s Advocate and Dodson contri. ^^«;' ^»^«^ . 

^ to Calcutta. 

The deviation, 

Trrnr nrviaT though not 

J UDG MENT. notified, was 

Sir Christopher Robinson. — This is a case of ^^^^'^ ^ ^ 

-* /» • 1 crew, who were 

wages, which involves in it a question of consider- dissatisfied, but 
able importance to the reciprocal rights and duties strate? '^"' 
of owners and mariners, as to the effect of a devi- XJISvTngat 
ation from the voyage described in the ship's caicutu, sooa 

•^ , * demanded his 

articles. But it does not appear to me that there discharge, and 
is any blame or charge of intentional misconduct was put^J'^ ' 
imputable to either party. The mariner is de- ""onstiiithe 



unloading 

scribed as an excellent seaman, and of general good completed, and 

, , . , . . ,1 . .• 1 • . then quitted the 

behaviour, and as acting m this particular instance ship: Held, 
with respect and decency ; and on the part of the J^d^iiuii^n 
owners I do not see reason to impute the resistance f?*«tied jiim to 

*- his uitobarge 1^ 

which has been given to his claim to any itiiproper Madras ; and, 
motives, or to any other feelings than might have Liimng"^" 
been excited by a partial estimate, or a misunder- ''^'"^',^ 
standing, of their exact rights. The ship sailed an implied con. 
from London in Jtdy 1826, on a voyage to Madras^ the vesaef 
Calcutta^ and from thence back to her port of dis- u»"new c^r 
charge in the East India Docks, as described in the JJJ!^'^^'**™ 
ship's articles. The vessel arrived in Madras caicututo 

* England, a vir- 

toal renewal of his engagement. The whole wages, to the time of his quitting the ship, and 
costs, pronounced for ; though the Court inclined that the mariner had acted illegally in reftiaing 
to discharge the cargo. 

R 2 
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Cambridqe. roads early in November^ and landed the tioops 
February 2^\b, which slie had carried out; and there entered into 

a new charter-party for successive voyages, and 
took on board other troops, with which she sailed 
in the latter end of that month to the Prince of 
WcUe^ Island, and from thence to Cakutta. The 
deviation consists in the new engagements of the 
vessel, and in going round by Prince qf Walef^ 
Island instead of proceeding directly to Cakutta, 
occasioning thereby an elongation of diBtance, as it 
is computed, of about six hundred miles, and an 
extension of time of about a month. 

This is the general outline of the case. There is no 
material contradiction in the evidence, though there 
is some difference in the statements of the pleas. 

The allegation on the part of the owners, pleads 
that the deviation, which had been before noticed 
in the summary petition, was made with the implied 
consent of the mariners, inasmuch as they were 
conusant of the intention and did not express any 
objection. It is not pretended that any commu* 
cation of the extended voyage was made to them 
by the master, or by his direction. On the other 
side, it is not denied that the crew had some inti- 
mation of the change of the course through the 
officer^ servants, or by inference from the troops 
and stores taken on board ; and it is said the crew 
were greatly dissatisfied with the alteration, though 
they did not object, or remonstrate, as they could 
have no communication with the shore at Madras, 
by which they might have sought advice or pro- 
tection, and they were afraid of exposing thern^ 
selves to severe treatment. It is proved also by the 
owners* witnesses, ** that it was known to the 
master, and the ship's officers, that there was much 
grumbling amongst the crew on account of the 
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deviation." The ship proceeded to Pulo Penang ; Cambeidob. 
and from thence to CalciUta^ and arrived at her ir^^ruary 28th, 
moorings in the river at Kedgee on the 19th of ^^^^ 
January. The master left the ship in the evening 
of the same day, and went to Cakutla. It appears 
to have transpired in some manner, that the crew 
were dissatisfied with the deviation, and were dis- 
posed to demand their discharge on their arrival at 
Kedgee ; and it is pleaded on the part of the 
owners, that they delayed to make the demand for 
two days whilst the master remained in tlie ship. 
But there must have been some mistake on that 
point, as it appears by the log that he was landed 
on the evening of the 19tb«and went to Calcutta. 

Hie importance, attached to this slight difference 
as to the fact, arises from the suggestion that, here 
again, as well as at Madras^ the forbearance of the 
crew to claim their discharge when they might 
have done it, is to be taken as an implied renewal 
of their engagement j and, therefore, that they were 
strictly held to the obligation, to stay by the ship, 
and assist in the delivery of the cargo, before they 
could be entitled to their wages and discharge. 

It is hardly necessary to discuss the general j^^S^^"* 
principles of law, respecting deviations, because importance en- 
it is admitted that the deviation was such as might to their dis. 
have entitled tiie men to their discbarge at Madras ^^ e^^ 
or Cakutta^ if it had been prwerly demanded. ^^* J^ 

* s <r woere by tini^e 

The reference, which has been made tD jbhe cases other codes au 
decided by my predecessor, fully sustains that per^ittcd/the 
admission * ; and it may not be impix>per to ob- Sr^omper" ^ 

sated. 

* ElizOy Ireland, Vol. I. 182. Countess of Harcourt^ 
BuNN, lb. 245. Minerva^ Bell, ib. 347. George Hotne^ 
Young, Ib. 370. 

R 3 
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Cakbeidqk, serve, that wherever a different principle has pre- 

February 28tb, vailed, it has always been required that any altera^ 

tion of the original voyage, that the owners or 

masters may make, shall be accompanied with 

notice and compensation to the mariner. 

By the Danish code,* mariners are not allowed to 
leave their master on account of the enlargement of 
the voyage by a different destination, but an increase 
is to be made to their wages ; and in VanUnderfs 
Institutes qfthe Laws qf Holland "f I find this pas- 
sage : — " With respect to the hiring of sailors, 
there is this distinction between it and an hiring 
or engagement for any other service, — that the 
master, although he alter the voyage, may com- 
pel them to remain in the service, provided he 
makes them a reasonable addition to their wages/' 
I cite these foreign ordinances to show, that on 
the harshest construction of the duties of sailors, 
something is required from the master in the way 
of compensation, .to reconcile them to their new 
The law o£ engagement. The law of this country puts a freer 
dinary cases, coustructiou ou the scrvicc of manucrs, as well as 
^Snlli^tottay ^^ Other pcrsons. It requires them indeed in 
^^klm ^ ordinary cases, to stay by the ship till the discharge 
the cargo; but of thc cargo t i but this is a duty which relates to a 
where the ^ther subsistiug coutract, whcre the other party has done 
ffljlo^* nothing to supersede it Where it has been inter- 
per^ede the rupted, and this strict oblicfation between the parties 

has been loosened or relaxed by a clear breach of 
contract ; or, by ambiguous conduct on the part 
of the master, raising reasonable doubts as to its 



* Jacohsen on Sea Latos^ p. 14>2. f p* 625' 

X Baltic Merchant^ £dw. 86. 
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continuance, it can be explained only on the CAXBaip#a. 
broad principles of equity, and reciprocal justice. Februaty 'jstb^ 

In the present case no cause is assigned foe 
this deviation, which connects it in any manner 
with the general object of the voyage, as growing 
out of accident, or overruling authority. It ap- 
pears to have been perfectly spontaneous, and to 
have originated in a new charter-party entered 
into at Madras^ for several voyages in the eastern 
seas at an increased profit j and the ship has 
actually made successive voyages to Madras, 
Prince qf Wales* Island^ and places in the Straits 
qf Malacca, and again to Calcutta, — and it was not 
till May 1828, that she returned to England. Im- 
mediately after the dismissal of the crew, at the 
time in question, she appears to have sailed again 
with passengers for Madras; which justifies, in some 
degree, the apprehension expressed by the mari- 
ner, that he might be carried to sea against his 
will. 

On the subject of deviation, in our own law, I Dcmtfons, 

find, in Sir Edward Simpson^s notes, cases, in which a^drat ot "*" 
the necessity of going to St. Petersburgh for a ^7^"^*o't 
cariTO, which the master had been disappointed of *rao«nt ^ a 

, . . -r-w 1 7 11 . . . breach of the 

obtainnig at Hamburgh, and alterations, arising manner's con. 
from stress of weather, — or the order of the go- ^^ 
vernment, have been held not to be deviations 
amounting to a breach of the mariners' contract, 
such as would entitle them to their discharge: 
and, iri maritime engagements, allowances are 
often made in the interpretation of general terms, 
according to the accidents affecting the common 
object of the original voyage. But, when no such 
ground of exception exists, justice and policy 
concur in requiring a strict observance of the speci- 

R 4 
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CAMBiiDog. fie^ conditions of the contract : and in the present 
February 28th, timcs, cspecially, of increased enterprize in distant 
*^^^' commerce, considerations of this kind gain addi- 
tional force, from the length of voyage and extent 
of time for which such engagements are formed. 

On the question, which seems to be raised by the 
owners* plea, as to which party ought to have 
spoken first in making or demanding the explana- 
tion, I cannot but feel that it is a little hard on the 
Court to be required to put a severe and penal 
construction on such reserve as is imputed to the 
mariners, when a little more frankness of behaviour, 
on the part of the master, might have reduced 
every thing to an amicable understanding between 
them. Now that it is admitted, that the deviation 
was such as to have entitled the mariners to their 
discharge at Madras^ if it bad been demuided, 
and at Calcutta after the cargo had been unloaded, 
I have a right to say, that the master would have 
done well, and I think no more than his duty, if 
Ije had treated the question openly on that principle, 
either at Madras^ or before their arrival in the 
river Hooglet/, when the articles were read, as a 
sort of threat or intimidation to the crew, as it is 
described in the evidence. 

The only point at issue now is, with respect to 
four or five days,— whether the mariner by refu- 
sing, under the peculiar circumstances in which 
he was placed, to work in the unloading of the 
latter part of the cargo, has incurred a forfeiture 
of the wages otherwise due to him. 

The facts relating to this part of the case are- 
shortly these: the vessel arrived at Kedgee on 
the 19th o^ January^ and the master went to Cat" 
ctttta. The unlivery of the stores put on board 
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at London for Calcutta^ was commenced imme- ^^^^'™°^'' 
diately. On the S2d oi January^ Smith and others FO^ruary 29th; 
wrote a letter to the master, demanding their dis- ^^^ 
charge; but it was not a disrespectful letter in 
its terms, or in the manner of presenting it. The 
mate promised that the letter should be forwarded 
to the master ; but its delivery to him appears to 
have been delayed by some accident or negligence 
in the post. On the 24th a letter was received 
from the master, and the mariners expected that 
it would have contained an answer to their request. 
It did not however, and on receiving that com- 
munication they refused to work. The crew 
were mustered : the mate remonstrated with them 
on the consequence of quitting their duty before 
the cargo was unlivered, and promised them that 
if they continued to work in the unlivery of the 
cargo, they should have their discharge if they 
were entitled to it. 

The greater part of the crew returned to their 
work, but Smith and eleven others persisted in 
refusing, and they were put in ircHis, and so re- 
mained till the 31st of January. In the mean 
time, on the 25th of January ^ the expected answer 
from the master arrived, and he directed the mate 
to inform them, ^* that such of the crew as 
were desirous of leaving the ship, should have 
their discharge, and their wages, upon the outward 
bound cargo being discharged." The purport of 
this letter was communicated to the crew, and to 
Smithy but he did not express any desire to return 
to his duty, though O^Brien, to whose evidence 
I am referring, does not recollect whether he was 
then actually required to return to his duty. On 
those assurances the rest of the crew continued to 
work in the unlivery of the cargo, till the 31st of 
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Cammudqm. January^ when it was completed, and such as 
jPe6niary28th, dcsircd to leave the ship were discharged and 
^^^^' received their wages. Smith and his companions 
were released, and informed that if* they would 
then return to their duty and remain in the ship, 
it should be understood that the forfeiture of their 
wages should not be insisted on, and that their mis- 
conduct should be overlooked. The log states this 
matter a little differently in the following entry : 
*< released the men from irons, and gave them the 
option of remaining in the ship or not. All hands 
left.'* But Murray says, on the owners' allegation, 
" that the chief mate gave Smith and the others 
to understand that their wages would not be paid 
unless they agreed to continue with the ship." 

On the admission which has been made, that 
the mariners were entitled to their discharge at 
Madras^ I do not know whether it would be 
denied that they are, at least, entitled to that por- 
tion of their wages. If it is said that by their 
silence they virtually renewed the original engage- 
ment, and so exposed their anterior earnings to 
forfeiture under the original contract, that is the 
utmost that could have been said, if the original 
engagement had been actually and entirely re- 
newed, restoring them thereby to their benefit 
under it of being brought back to England^ on the 
terms and within the ordinary period of the voyage^ 
described in the ship's articles. But no such voyage 
was ever renewed. The new charter-party is 
represented by O^Brien to have been for two trips 
to Pido Penang ; and the subsequent events have 
proved that if the mariners had replied on a renewal 
of the original engagement by their acquiescence^ 
they would have deceived themselves, and greatly 
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to their own prejudice. The ship went indeed to ^^^*'*°*^ 
Madras from Calcutta^ but then she started again Ftbman, ssth, 

1829* 

for Ptdo Penang^ and it is admitted that it would 
have been very disadvantageous to the men to 
have been discharged at Madras. ' The utmost 
therefore that can be attributed to the silent ac- 
quiescence of the mariners, in the voyage to PuU> 
Penang^ is an engagement de facto for that voyage, 
and that they performed. 

The same reasoning may be applied to the 
voyage to Calcutta. Nothing was explained to the 
crew, that enabled them to judge how far the de- 
livery of the remaining stores would be made at 
Cahnitta under the original agreement And though 
I think the mariners acted hastily and imprudently, 
and perhaps illegally in respect to that voyage, in 
refusing to continue to work in the discharge of 
the remaining part of the cargo at Calcutta^ I do 
not think that I can justly or equitably pronounce 
that they have thereby incurred a forfeiture of the 
wages earned in the former parts of the voyage. 

With respect to that small portion which may be 
connected with the delivery of the cargo, it is to 
be recollected, that, by the deviation, they were 
thrown into doubt and uncertainty, which may 
justly operate in extenuation, at least, if not in 
perfect justification, of their conduct They are 
entitled also to some allowance for the imprison* 
ment which they suffered; and the Court must 
consider also, that from the manner in which the 
ulterior voyage was managed, in going light with 
passengers only to Madras^ an additional labour 
was thrown on the men, of loading the water and 
rice to ballast the ship, as they unloaded the cargo ; 
Avhich was an act in preparation for a voyage in 
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cavmimib. which they were to have no interest. I think 
jiv^riun^ 28cb, ^Iso that the use made of the supposed forfeiture 
^^^^' to constrain them to sign new articles for indefinite 
voyages, under a representation that on those con* 
ditions only their wages would be paid to them, 
was an undue advantage taken of them, in the 
doubt and uncertainty in which they were placed 
by the acts of the master. 

On these grounds, and on the authority of the 
Countess of Harcourt, in which the men, who 
refused to work atter they were entitled to their dis* 
charge, had nevertheless their whole wages aU 
lowed to them, I shall make no abatement for the 
time of their imprisonment from the 24th of 
January to the dlst, when the cargo was all un- 
livered. There is no reason to suppose, that the 
ship was detained at Kedgee by their refusal, nor 
that greater expenses were incurred, as the ad- 
ditional body of Lascars only came on board on the 
SI St to navigate the ship ; and Mr. (yBrien cannot 
undertake to d^ose, that the ship was detained 
thereby. 

I pronounce therefore for the whole wages ; and 
I will only add the expression of a hope that what 
has happened in this case, and in others that have 
been decided on the same principle, will be a 
caution to masters and owners, on ttiese distant 
voyages, to act with frankness and liberality to the 
Grew, in respect to any deviations that may a£fect 
their urterests. It is by soofa treatment only that 
they can expect to retain good seamen in their 
enoployment ; and it will be found ultimately to be 
the cmly beneficial principle on which such engage- 
ments can be regulated. If contingencies are in- 
cident to such voyages, and can be foreseen, they 
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should be provided for in the ship's articles. If c^'"*">o»- 
they arise unexpectedly, power should be given to Feyuofy ssth, 
the master to make compensation for any devi- ^^*^* 
ation that may be legally considered to afiect the 
original contract I decree for the whole wages, 
as claimed, and with costs. 



M AITLAND. StUDD. Uay Slst, 

18S9. 

^HIS ship had been sold in a suit of subtraction where a vesiei 
of wages, and the present application was made in a suit o? sub- 
on behalf of some material men, to be paid out of ^^"^^ 
the remaining proceeds. The claim was made, by court refused 

___^.^*,_«_ ^ - •^to direct pro- 

Mr. Davtson and Mr. Lupton^ tor two several sums ceeds m the 

of 600/. and 800/. for ropes, tackle, and provisions. J^doJt to ma- 

The ship belonged to Mr. Ferguson of Calcutta^ JJh^J°^°' 
and had been chartered in 1825, for three voyages, owners oppoied 
to Frazer and Company of London. Under that and the ac- 
charter-party the owner was bound to repair, and dj'spu^^^But 
the freighter to supply provisions and pay the crew's *^® ^"* **'°f 

o rr J r r j n new one, tha 

wages. The supplies in question were furnished court did not 
upon the second voyage, and upon her return to ^^* ^ 
England in December 1827, Frazer and Co. had 
become involved, and, as alleged, so also had Mr. 
Ferguson ; he, however, attached the freight in the 
hands of the East India Company : and the men 
having sued for their wages, the ship was sold ; and 
also with a view to defray a bottomry bond given by 
the master in India. 

The King's Advocate for the motion. 

The principle adopted in the John^ Jackson, 
(3 Rob. 288, 290.) applies to Britiak as well as to 
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^^^"''^^* foreign ships ; and the owner, Ferguson^ was to 

May 8li^ be considered as a foreigner, since he resided out of 

^^^* the jurisdiction of the Court ; and Davison and 

Lupton had both contracted upon the joint security 

of the freighter, the master, and Ferguson. 

Lushmgtan contra. 

In the Jokrij the ship was foreign, and there 
was no opposition. Here the owner opposed the 
claim ; and in such a case there was no real dis- 
tinction between claims founded upon original 
suits, and proceeds in the registry. Here the demand 
also was inequitable, as the freighter was per- 
sonally liable : he had become a bankrupt, so that 
Ferguson could only recover a dividend out of his 
estate ; whereas, if this application were granted, 
it would pay the whole demand. 
Judgment. 

Sir Christopher Robinson. — This claim is ad* 
vanced only as an exception out of a rule admitted 
to be generally universal. The Court, therefor^ 
may reasonably expect strong proof of authority^ 
from precedent or principle, to enable it to maintain 
its jurisdiction upon such a claim : for it is the duty 
of the Court to consider the question of jurisdicticm 
with great caution, as well on account of the parties 
as of itself. If the Court should exceed its 
just authority, it might endanger the jurisdiction 
hitherto retained over cases not opposed, and ulti- 
mately involve the parties in fruitless litigation. 
It cannot, therefore, attend to arguments founded 
merely on suggestions of general equity, unless 
its jurisdiction is clearly established. The authori- 
ties referred to are very limited : they relate only 
to proceeds remaining in the registry — an ambi- 
guous term, which seems rather to apply to cases 
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Maitlavd. 



where no appearance has been given for the 
owners, than to cases in opposition to their claims ; Ma^nat, 
as, in such cases, the proceeds can hardly be said 
to be remaining in the registry, being detained 
there only by the warrant of the court, and ad- 
versely to the demand of the owner. It may be 
doubtful what would be the accurate interpreta- 
tion of these terms, if they couid be traced in the 
cases which have established the exception in a 
certain degree. In the John, which has been 
cited, there was no opposition, and no argument; 
and the effect of former practice is stated only in 
general terms. 

There does not seem to be any solid distinction 
between original suits, and suits against proceeds, 
in cases that are opposed; whereas in cases unop- 
posed, the exercise of a judicial discretion by 
the Court in permitting bills of this kind to be 
paid out of unclaimed proceeds, instead of being 
indefinitely impounded, may be a sound discre- 
tion and capable of being justified to that extent, 
notwithstanding the general prohibition. In the 
case referred to, the Court acted with the greatest 
caution and forbearance; and actually refused a 
second claim as being too complicated in its cir- 
cumstances. The authority of that case, there- 
fore, does not extend to the present, but is rather 
adverse to it. 

It is said that the owner is, in this case, virtually 
a foreigner, as he is living in India, sAd out of the 
jurisdiction of the Courts of this country : but that 
fact existed at the time of the contract, and con- 
sequently these material men could not rely much 
on this security ; although it is suggested that they 
contracted under the joint credit of three parties, 
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Maitiavd. 



viz. the owner, the freighter, and the master. It 
May 2i9t, appears indeed, from another circumstance, that 
they can have sustained no serious injury from 
their disappointment in not being able to sue the 
owner ; for it has happened, by accident only, that 
the ship has been brought within the jurisdiction 
of the Court, and owing principally to the neglect 
of the freighter to pay certain demands which lay 
upon him by the charter-party. These, however, 
are but remote considerations; since the partis 
cular iacts are so complicated, as to be incapable 
of being arranged or settled by any power which 
this Court could exercise over them. In the aver- 
ments which the parties have made, they have 
thought it necessary to refer to accounts disputed 
by the other side ; and the very statement of two 
items, one of 4000A for repairs in a former voyage, 
and another of 6000L for losses in consequence of 
the owners' neglect in not executing the charter- 
party by proper and timely repairs, is sufficient to 
show that this is a case far beyond the ordinary 
interference of this Court. The demand, there- 
fore, cannot be sustained. 

Upon interest and costs being applied for on the 
part of the owners^ the Court observed : — It could 
not decree interest for the time of detention ; nor 
would it be proper to give costs, as this was the first 
instance of a contested case in opposition to the 
owners' claim* It might therefore not be an unfit 
case for experiment ; but if such demands were 
renewed, it might then be necessary to discourage 
such proceedings by a condemnation in costs.* 

* On the subject of material men, and prohibitions in respect 
of their daims, in the Court of Admiralty, see Sir LeoUne 
JenlAuf voLiL p. 746. 
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OSCAR, LOFGREN. J^ne 25Ui, 

1829. 

'J'rilS was an appeal, brought by the owners, from Upon an ap- 

an award of salvage made at CofcA^5/er by three award^i^is- 
magistrates of the county of Essex. ^ |j Jlj. 

The King^s Advocate and Addams in support of !?«*» **»?? , 

y y ^^ Court allowed 

the award. a new appraise. 

Lushing ton and Haggard contra. made at the 

prayer and ex- 
pense of the 

Judgment. f^?^ (^*»o 

nad not by 

Sir Christopher Robinso7i. The facts of this tbemsdves ©r 
case are shortly these : — the Oscar^ a Snedish ship tf thf wi^inai 
bound from Sweden to South America, with a cargo 1^^"^^*^' 
of deals, struck on the long sand off the coast of *wBrd» and gave 
Harwich on the night of the 3d of January; she getherwith* 
came off again, but with the loss of her anchors, w^'^e^h 
and with her rudder unshipped. The master, at J»»*^ofding 

* * ^ ' to their respec- 

daylight, hoisted a flag of distress, which was tive merits, in- 
answered by two fishing boats, the JVfiiting and tainpro^ra 
the Aid, who went to her assistance. The weather ^^y^ 
was boisterous with snow and rain, and the sea generally. 
rough. The master of the Oscar states that the 
boats came to his assistance, and by their exertions 
saved the ship. These particulars are set forth 
more in detail by the salvors, and apparently with- 
out exaggeration. The services of the Whiting 
and of the Aid continued to be performed with 
much labour, and, I think, with some danger, from 
Saturday morning through the whole of Sunday, 
and till Monday at noon, when the vessel was 
anchored off the West Rocks, as owing to the state 
of the wind and tide the ship could not reach any 

VOL. II. s 
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<>^^^ port. At noon on Monday more assistance was 
jwu 25th, required, and the Floray another fishing boat, was 
hailed and came up ; and soon afterwards the 
Samuel and the Hope came together, and with this 
additional assistance the ship, on the evening of 
that day, was brought to anchor, and continued 
during the night with the boats lying round her : 
but it was not till the morning of Wednesday that 
she was moored in a place of absolute safety in the 
Colne river. 

On these facts the magistrates, upon an appraised 
value of the ship and cargo at 34(X)A, awarded 
the sum of 694A, being one fifth ; and at the rate 
of 90/. for each boat The expenses of the pro- 
ceedings, the allowance for damage to the boats, 
and loss of cargoes of fish, computed at about 
^0/., are all included in this award. The valuation 
was taken verbally, partiy upon examination, and 
partiy upon interrogation, and the carpenter who 
valued the deals appears to have taken no notice 
of duties, but'lo have estimated them as they might 
be l3ang in his yard for use. The ship was valued 
at 2000/* ; and it is in evidence before me that 
she was actually insured at lAoyd^^ for 1800£ 
The owners, however, were dissatisfied with that 
valuation ; though neither their i^ent nor tii6 
captain appear to have made any objection dt the 
time ; and upon the appeal being prosecuted, the 
Court was moved to grant a second appraisement : 
this motion was resisted by the salvors, but the 
Court directed it to issue without prejudice to the 
case, and at the expense of the owners. The 
return to that appraisement estimates the shiji at 
1200/.; 'and the cargo at 600/. ; and as it remained 
still doubtful whether the original valuation bad 
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been made with or without the dutiesi the Court ^^^^^ 
directed a further enquiry in that respect, and the juw 2sth, 
reported value of the cargo is now stated to be 600/, ^®^^' 
exclusive of duties. 

Upon these facts the Court cannot omit to The primary 
observe, in the first place, that in this case much i &% g. 4. , 
time and expense have been lost by the proceed- pn^el^J^ 
ings before the magistrates under the salvage act. *™?*^ "^ ^' 
That statute, the 1 & 2 Geo* 4. c. 75#i was intended view, though 
to provide for the reduction of expenses, and to general words 
prevent delay in small cases ; and although under So^ u^maJTb^ 
the general words of the eighth clause it may be competent to 
competent to the magistrates to proceed in cases to proceed in 
of greater magnitude, it is manifest that the primary SJ^itudT^'t 
object of the act was to provide for small and r^^^aS^- 
cccasional services only, such as those specified in tagetothe 
the act; and the magistrates cannot proceed in casea 
of a higher description with the same prospect of 
benefit or advantage to the parties. In large 
cases, the interest will be likely to induce one 
party or the other to be dissatisfied with the awai^d^ 
and to appeal to the High Court of Admiralty ; 
there must then be the expense of two proceediogft^ 
which, as in this instance, will amount to nearly 
as much as the salvage. The owners must ordi* 
narily, and except in cases of positive misconduct^ 
defray these expenses, and it would therefore be 
an improvement of the act, if they had the power 
of removing the case to the Court of Admiralty in 
the first instance. The magistrates may judge 
with advantage of local circumstances, and of the 
value of the loss or damage occasioned to the 
salvors in consequence of their exertion ; but they 
are inadequate judges of the principles that ought 
to govern cases of value, with reference to rules 

s 2 
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of general policy, or the consistent application of 
analogies drawn from other cases, which is so 
desirable to be observed : and, more particularly, 
they must be very ill qualified to apply a rate of 
proportion, as they have done in this, and in a former 
case, by giving integral proportiotis of the value.^ 
The rates of simple proportion graduate at large in- 
tervals ; while the estimate of services, labour, and 
enterprise, requires to be made as minutely as pos- 
sible under an infinite variety of particulars ; and 
may, therefore, be better done by the allowance of 
precise sums. 

In the present case the proportion of one fifth 
is given as for the five boats, without any discri- 
mination ; whereas two were employed five dajrs, 
and the others three days, and under very different 
circumstances* In consequence of the alteration 
in the appraisement, it is not denied that the 
award of salvage must be reduced. The reduc- 
tion of value has been nearly one third : and 
taking, therefore, the value of the ship at ISOOiL 
the amount at which it was insured, and the cargo 
at 600/., the allotment mi^st be made upon 2400/1 
instead of 3400/. In addition to the sum at which 
the original proceedings and the loss and damage 
were estimated, there will be considerable ex- 
penses incurred by this appeal,, which the owners 
must pay. I cannot be inattentive to these con- 
siderations in apportioning a salvage remunera^ 
tion. 

The services of the two first boats were, I think, 
very great: they were very meritoriously per- 



* See The Vesta^ supril, p. 189: also The Salada^ GARLAimf 
mMf pp. 26$, 264. 
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OtCAE. 



formed through two days and two nights, with 

much labour, in extremely bad weather, and not june^sib, 

without some danger ; and I feel, that in the sum 

which I shall allot to these two boats, I shall give 

less than I should perhaps have been disposed to 

give if the value of the property had been greater. 

Whether these two boats were to have shared 
equally with the rest under the award I do not know ; 
but if there was to have been any other apportion- 
ment amongst themselves, collectively, it shows still 
more strongly the defect of the principles on which 
the award has been founded. It is then, under 
these circumstances, the duty of the Court to 
reverse the award, and I decree a salvage of 2S0/. 
to be divided among the smacks in the following 
manner; viz., to the Whiting and Aid, 75L each; 
to the Flora, 301. ; to the Samuel and Hope, 20/. 
each ; together with their expenses both before the 
magistrates and in this court, and the loss and 
damage sustained by the different salvors, the 
amount of which must be referred to the registrar 
and merchants. 

Award reversed. 
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•^a>. SALACIA. Gabland. 

1829. 



l"?*?^ THIS was a cause of salvage instituted on behalf 
the owft of of the owners^ master, oflScers^ and crew of a 

HOC mxi^ise ship Called the Washington of the United States qf 

^ti^, buT^ -^*''^''*^ ^* ^'^^ ^^ ^° behalf of the master, officers, 
*T^.*° ^nd crew that had belonged to an English cfutter, 
munentioa for the D^TT/, agalust the owners of the cargo lately 
der^^d^^ laden on board the Salada. 

S^bSSr*^ The Salada, an English ship, while on a voyage 
^beniij ai- from JE/i//Z to Lima, had put into fVest Point Bay 

wfuMti^ m cases .^» 

of kuge vaiM. in Great Falkland Island on the 1 1th of Mcnf 1826, 



S::?^;^ for a supply of water, where she was driven on 
ooe^rthof nhore four times. On the 20th of May she struck 

the linp, tix. ^ 

ex30L, the upon the rocks and was thrown on her beam ends ; 
ontof^ and in this situation was found on the 12th ofjtme 
^rf** by the Washington; and on the 17th of June 
^fiooi,, looot Capt. Garland, the master of the Salacia, requested 

for oootuigent * ■* 

loMtt; isooi. Capt Percival of the Washington to make a survey 
^^ii2ooLtat ' And state the condition of the Salacia and the 
*|J^^J^^^ means that might be adopted to rescue ter from 
p«nMt. her dangerous situation. This survey was made on 

the 18th ; . when Capt. iPercival and his crew 
together with Capt Duncan and the crew of the 
Dart (who had been previously wrecked on the 
rocks off the Falkland islands, and received on board 
the Salacia) undertook to attempt the release of the 
Salacia, which after unlading half of the cargo was 
effected on the 21st of June ; and on the following 
day she was moored in the bay. By the 28th, her 
cargo was reshipped, and on the 7th of Juty she 
was ready for sea and proceeded on her voyage to 



THE HIGH COURT OF ADMIRALTY. ggS 

Valparaiso. On her arrival at that port proceedings Salacu. 
for salvage were instituted; and a reference was made XTld 
to arbitrators, who awarded 600/. as one fourth of "«»• 
the value of the ship ; and it was then agreed be- 
tween the consignees of the cargo and Capt. 
Percival that the question as to the cargo should be 
referred to this Court. 

The cargo was estimated at 38,000/. 

Luskington and Pickard for the salvors. 

Dodson and Addams contra. 

Judgment. 

Sir Christopher Robinson. — The Court examined 
much at length the facts of the case as represented 
in the affidavits, and pronounced it to be a case of 
great merit ; and, adverting to the arbitration on 
the ship, observed : — The arbitrators have gone a 
little out of their way perhaps in considering what 
might be likely to be done by this Court, intimating 
an expectation ' that it would award an equal pro- 
portion of the cargo. They awarded one fourth of 
the value of the ship, following perhaps a course of 
proceeding familiar enough in ancient times ; but 
which is not now countenanced in the practice of 
this country. It is a rule which may be conveniently 
adopted by the authority of public ordinances with 
regard to war salvage, and other questions of positive 
regulation : but with reference to an equitable re- 
muneration for labour or exertions of enterprise 
in rescuing from imminent danger a valuable 
property, it would be a rule of very unjust and in- 
convenient application. 

It is a suggestion of common reason, that where 

the property is very large, a smaller proportion may 

afford adequate remuneration ; and as that is the only 

s 4 
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JufySd, 
1829. 



In cases pf 
Urge value, 
and where the 
aenrice has 
been rendered 
with risk to tlie 
property of the 
owners, the 
Court, both in 
maritime and 
military sal- 
vage, allots a 
portion to the 
owners. 



true measure of reward, it is absurd to assign fixed 
proportions, which must operate so very differently 
according to difference of value ; and the danger 
of exciting unreasonable pretensions, and of thereby 
promoting litigation and preventing the best settle- 
ment of such claims by amicable arrangement, is a 
public inconvenience that ought as much as possible 
to be avoided. The rule of proportion therefore is 
a rule which this Court has not recognised, and 
will not adopt on any recommendation. The 
question will always resolve itself into the consider- 
ation of circumstances attending the particular 
case. When the amount of reward is so fixed, it 
will be seen what is the proportion ; and it may be 
so expressed in popular language; but the case 
must be substantially determined on more par- 
ticular considerations than those of proportion. 

In assigning, therefore, a reward out of so large 
a sum with reference to the services performed, I 
shall be disposed to do it liberally without any 
incitement from others. I will say also, that this is 
not a case in which the Court will confine itself to 
giving specific sums to the individuals who were 
actually employed. The service was rendered 
with some degree of risk to the property of the 
owners, and, therefore, it will be impossible to 
keep out of view all consideration of them. Where 
assistance is given under circumstances that involve 
the owners in no danger, they are not entitled to 
much compensation ; but, upon general principle, 
I think it is impossible the Court can do complete 
justice in distributing a remuneration out of a large 
sum without taking into its view the danger to 
which their interests may have been exposed ; and 
many cases have. occurred in which that principle 
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has been acted upon in maritime as well as military 
salvage. I cannot accede to the argument, there^ 
fore, that the owners are entitled to nothing, or only 
to a very small proportion of the reward ; though 
I cannot at present say what limits may be proper 
to be assigned to their claim. There is something 
further necessary to be done before the Court can 
proceed to give a final judgment upon such a claim ; 
at the same time I have thought it my duty to 
express my opinion upon the facts, that they are 
snch as entitle the persons immediately employed 
in the service, and also the owners, to be liberally 
remunerated. 

Some reflections have been thrown upon Capt. 
Percivalt for what is described as duplicity or equi- 
vocating conduct on his part, in declaring at first 
** that he should not demand any salvage, but that 
his crew would not work unless paid for their la- 
bour, and that they declined to take a do)lar a day, 
but would accept two ;" and, it is said, he made such 
an agreement for them. It is probable that some 
such conversation may have passed at the beginning 
of this service, but it might not be known what 
would be the extent of it ; and the Court is not in 
the habit of considering such loose conversations as 
conclusive of the merits of any case, when brought 
regularly before it In answer to ^uch observa- 
tions, it is proper to state that which appears to a 
contrary effect in the letter of the American consul 
to the owners in America. I must presume from 
the station and character of this gentleman, that he 
could not be so biassed by national feelings or favour 
to the owners as to misstate facts. It would be a 
great impeachment of his character to suppose that 
he could be guilty of misrepresentation ; or that he 
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*^''^^' would apply to the conduct cfCapL Perdval tenns 
jmfy9d, of commendation which it did not merit. Ii| 80 
'^^ doing he would only lead the owners to form ex- 
pectations which the event would not justify, and 
thereby involve them in eventual disappointment 
In his letter to the owners of the ship at Boston, 
dated on the 90th of November, the c<Hisul thus 
writes, in terms of great commendation, of CapL 
PercivaVs conduct: — **No man ever behaved 
better to people in distress than Captain Percwal 
did; and were those interested in her and her 
cargo well apprised of his essential services, there 
would be no question of their coming forward at 
once with such a remuneration, by way of salvage, 
as would be worthy of them. Had the demand of 
Capt Percival been carried to extremities in the 
courts of this country, there would be little left for 
the owners or underwriters in England; but moder- 
ation and confidence in the honour and liberality 
<^ the EngBsh underwriters and merchants have 
guided the course of the commander of your 
schooner, whom I consider, as do all here, to be a 
man of great worth, possessing humane and good 
feelings/' I have great pleasure in reciting this 
testimony to the moderation as well as to the 
humanity of this officer, and more particularly as it 
is a display of these honourable qualities in the 
assistance rendered, by a stranger and foreigner, in 
the preservation of British property in a distant 
part of the world. The consul concludes, ** The 
necessity of coming here, and of proceeding to 
other parts of this coast, have deranged the original 
intention of the voyage, which is a matter for con- 
sideration, and for which I hope you will be made 
whole/' 
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This was the opinion entertained on the spot by ^^^^* 
a gentleman who was well qualified to form a just Jm^wd, 
estimate of the merits and general conduct of Capt ^^^ 
Perdval, and it confirms very much the affidavits 
in support of the claim, and shows that Capt 
Percival had gone to Valparaiso for purposes 
which appeared fully justifiable to all persons in 
that place. How he was to have acted in any other . 
manner has not been explained. He certainly 
aeted most beneficially to the owners in carry- 
ing the Salacia and this valuable cargo to the 
place of original consignment, which must have 
contributed greatly to the preservation of the 
property. If there was any way in which he might 
have retained his claim by putting a man on board, 
Qf€ Staying a shorter time,— any mode that would 
have reduced his demand on, the score of expense 
and immediate loss, I should concur in wishing 
that course had been pursued ; but if there was 
only the alternative of abandoning the claim for 
salvage, or deferring for some time the fishing 
voyage on which he was destined, I do not know 
that I can say he ought to abandon that which was 
a present and immediate interest for the more re* 
mote speculations of fishing ; and I must suspend 
my judgment on this part of the case, till I can 
receive more particular information respecting the 
alleged loss of the sealing season, the substituted 
employment of the Washington^ and the use which 
Capt Percival made of his time. I cannot, without 
knowing more than I do, decide upon the very 
large allowance claimed for Capt Percival^ exceed- 
ingSOOO/., a sum, of which it is stated he has incurred 
the loss, besides his expenses in coming to this coun- 
try of 6OOJI or 700^ ; making altogether a disburse- 
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ment for which he claims a compensation of nearly 
jmhf 3d, 4G00L With respect to his journey to this country, I 
do not see that it was necessary; and I doubt whe- 
ther I should be justiHed, without further informa- 
tion, in admitting that charge against the property. 
I cannot then, at present, proceed to do justice to the 
. satisfaction of all parties without further evidence. 
. Something can probably be stated with reference 
to Capt. PerdvaFs subsequent employment : it is 
clear that he did not stay in Valparaiso^ for the 
result of the arbitration was not finished ; that fad^ 
therefore, is in his favour ; he had some object 
which he did not abandon for this service^ which 
leads to a supposition that he did not stay longer 
than was thought necessary in the opinion of those 
under whose advice he was acting. He arrived at 
Valparaiso in August, and stayed till November; 
that may appear a considerable time ; but, whether 
be could have resumed his sealing voyage sooner, 
or whether there was any other speculation which 
afibrded a prospect of benefit, so as to enable the 
Court to strike a balance between the employment 
which he relinquished and that which he substituted 
in its stead, is matter for further information. 

I do not see how I can deal with this part of the 
case better than by referring it to the registrar and 
merchants to repoft upon those two points relating 
to the outgoings, as they may be called, and to the 
course which Capt. Perdval would have pursued if 
it had not been for his attendance on this vessel 
during the time he was in Falkland Islandj and 
the subsequent time, according to what may be 
stated by the parties in reference to tlie necessity 
for such attendance. It is a question in which the 
interests of the parties are of importance, as well as 
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the principle ; and I am anxious not to take mon 
from the owners than is justly due ; but at tbe ' 
same time to do justice to those who have coo* 
ducted themselves so meritoriously in the presery** 
ation of this valuable property. If, the principle 
being settled, the parties can approximate so as to 
produce offers from the owners or the underwriters 
that would be acceptable to the claimants, it would 
be very honourable to the national liberality to 
make such a tender, and in the other party to 
accept it. I have now stated my view of the case, 
and I shall proceed to allot a liberal remuneration 
when I receive the information which I require. 

I do not know whether it is necessary to advert 
to the Dart. The master of the Salacia had re- 
ceived the master and crew of that ship into his 
vessel ; and they might be expected to do some- The ci«w or 
thing, like other parts of his own crew : yet working, ^*^t^^^ 
as it is stated they did, night and day, they may be w»«cked ▼••ti, 
held entitled to some remuneration. It is probable ■engenthana* 
the principal salvors will admit their interest in some ^, an en- 
proportion, which may be settled by agreement be- rel^id^foTSi. 
tween them, as they were acting together, and the v^fe ■«r»i««». 
claim is given jointly for them. The crew of the 
Washington alone might not perhaps have been able 
to effect the service. The Dart*s people went away 
in the Washington at last, and it cannot be said that 
they were so completely identified with the crew of 
the Salacia as to be precluded from advancing any 
claim for the services they performed. At the 
same time, I am not disposed to increase the award 
materially on their account 

Court. — The registrar and merchants have re- /m^ ^^ 
ported the loss sustained by tbe owners, or persons 
Interested in the sealing voyage, of the Washington 
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at the sum of lOOOA This report is important for two 
purposes. It relieves the Court from the task of 
forming conjectural estimates of such consequences 
as are attributed to the engagement of the yessei in 
this salvage service ; and it removes also every doubt 
on the merit of the service which Capt Perchal 
thus undertook. It establishes the fact, that he did 
engage in such service at the probable risk of 
great loss and inconvenience to himself and his 
owners, (a) It was a great responsibility that he took 
on himself in so doing ; and these considerations 
are important in establishing the higher character of 
merit in the service performed. 

I have looked over the notes of such cases as 
have occurred of large value, with a view to form 
what may be deemed a proper scale of reward 
according to the practice of this country (6) : and 
wishing to act liberally upon tlie general principles 
of this Court, and more especially in a case relating 
to the meritorious exertions of a foreign master and 
crew in the preservation of British interests^ I think 
I shall take a proper average estimate of the ser* 
vices rendered in this case in comparison with 
others, if I allot in addition to the dOOL already 
given, lOOOiL as a compensation for the loss of the 

= , ..-. •7 -i 

(a) It was in evidence that another American vessel in the 
sealing trade, had quitted West Point Bay^ declining to assist 
the Salacia. 

(5) ^The cases reftmred to by the Court, were the jRordkr, 
FAOLKMBa, (before Trinity Masters,) in which, upon a value 
ofSSfOOOl. the Court gave to the commander, officers, and 
crew of H.M. S. Dryad, 1,000/., and to the smack Patriotf 
6001. The Balsemao, Alvez, in which the Court (assisted bj 
Trinity MtdtetSt) gave to two pilot boats, out of a value 90^0001, 
ljd9Ai €bus revtsrsing an award ef 40Q2L Hie WmieiloOf 
Birch, 2 Dod. 442. 
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sealitig season and other items included in the 
report of the registrar and merchants ; and 15001. 
as a gratuitous remuneration for the salvors, to* 
gether with their costs. 

The Court, therefore, confirmed the report of 
the registrar and merchants ; and Out of the sum 
of 1500/. it allotted SOL to the master and crew of 
the cutter Dart; and further pronounced 200/. to be 
due to Isaac Percival, the master of the Wash- 
ington, fbr his particular expenses. 
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THE SLAVE, "FANNY FORD/' 

f HIS was an appeal from the Vice- Admiralty 
Court of St. Christopher's brought by Harriett 
Gardiner, a British subject resident in that island, 
claimant of the slave, " Fanny Ford^' the sole 
propet'ty of the infant daughter of Mrs. Gardiner. 
The slave had been seized in the town of Basseterre, 
by a waiter of H. M. customs for that port 

The iibel or information pleaded the illegal ea:- 
portation of a female slave, called Fanny Ford, 
from St. Christopher^^ to the island of Saba ; and it 
appeared from the evidence that the slave had 
belonged to Mrs. Ford^ who had connections in 
business in Saba, and among them, with an old 
Creole woman, to whose care this <^ unmanageable ** 
qhild was consigned ; that between 1814 and 1818 
tbe child passed from one island to the other 
several times; and in 1818, finally returned to 
St. Christopher's. She was soldon the death of Mrs. 
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v^UmF^ ^^^ ' *"^ transferred by the purchaser to the 

present possessor. In 1827 she was seized and con- 

^^^ demned, with costs, under the 5 G. 4. c. 113. s. 47. 

Dodson for the appellant 

Judgment. 
Sir Christopher Robinson^ — After stating the 
above facts : — It is of great importance that all 
proceedings under the slave abolition acts should be 
instituted with great caution on the part of public 
officers, in order that the policy of those acts may 
not be rendered a source of vexation and litigation 
to individuals. The Court cannot say that rule has 
been observed in this case. The act, on which the 
information was founded, could not have been re- 
presented at any time as an intended violation of 
the law, though it appears to have been an irregular 
act, and might, perhaps, under the words of the 
statute, if rightly applied, have been liable to its 
penal provisions. Nine years, however, had inter- 
vened, during which period this person was trans- 
ferred to innocent owners; and the libel now 
charges only the offence of illegal ejpportation^ after 
the time allowed for ordinary prosecutions had 
elapsed. The 47th section of 5 G.4. c.113. fixes 
the term of five years for ordinary prosecutions; 
but appears to be indefinitely retrospective as to 
slaves, which <^ have been, or shall at any time 
have been illegally imported.^* This is not a case 
of that kind, according to the precise terms of that 
section in their just and natural construction. The 
crown officers have not advised an appearance in 
support of the sentence, and have thereby virtually 
expressed their opinion that the sentence of the 
Court below cannot be supported. 
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The appeal has been prosecuted in pamam, there J "^J'^^^, 

t)eing no one to defend the sentence, and impress 

on my mind any other construction of the statute "Yssq! ' 
than what I have assigned to it: I feel myself 
bound, therefore, to reverse the judgment ; but I 
shall not allow the costs of the appeal. 



TWO SLAVES. ^^- It. 

1828. 

YHIS was an appeal from the Vice- Admiralty where, on a 

Court of St. Christopher* s. Two slaves, Betsey ^^J^^roHna 

Johnston and Emma Dowdy, were alleged to have ^jf "**~ ^* 

been seized in the port of Basseterre by the searcher J>omimea to 

of H. M. customs, and were proceeded against ui belonged), 

under the provisions of the 5 G. 4. c. 113. s. 2. as ^^h^^o^ 

forfeited by reason of an unlawful importation into ^^'^ f~"* 

^ * x/omlfuodf on 

that island, in a schooner called the Selincu board, landed 

In an affidavit of William Baker, the master of "Sfem Vplt 
the schooner, it was stated, " that on the evening n<^J^%^ 
of the day followinc: that on which lie sailed from p^^ *ic could 

, , - , reach, such an 

Roseau, in the island of Dominica, to which port importaUonwaa 
the schooner belonged, bound for Wilmington in mounf to a 
North Caroli7ia, he was informed by one of his ^i^""^". IJ"^*' 
crew that there were two v.omen concealed in the ciis.; and the 
forecastle ; that he immediately sent for them, and upon an appeal 
discovered that tliey were slaves belonging to S^JI^IItoid!** 
Dominica ; that he then endeavoured to reach the *°« *^ ^ 

master was 

island of Montserrat, but without effect, as the ignorantof the 
wind was contrary ; and he worlced into St. Kittys, b^, and^tiS 
being the nearest British port he could make, ^T^ 

aroidaUci 
aity, declined to disturb the sentence, though it was undefended on the part of the owntn. 

VOL. If. T 
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^ wliere he brought the slaves before a magistrate 
z]^.j«t, who committed them to gaoL" This aflSdavit and 
two certificates of registration, transmitted from 
Domtmca^ for the purpose of identifying the slaves, 
were allowed to be filed, and received in lieu of a 
regular claim being interposed. The Judge of tbe 
Vice-Admiralty Court havingdeclined to pronounce 
the slaves forfeited, an appeal was prosecuted to 
this Court: and, after the usual proceedings, in 
pcmam^ for want of an appearance on the part of 
the owners, the King's Advocate prayed that the 
sentence should be reversed. 

Judgment. 
Sir Cftristopher Robinson. — The oflence chaiged 
has arisen solely out of the deception practised on 
the master of the vessel, who appears to have been 
entirely ignorant that these persons were on board ; 
and he is not contradicted or impeached in any way 
as to the credit of his statement, and the fairness 
of his conduct in the whole transaction. It is, 
therefore, a case of unavoidable necessity, in which 
the slaves, 'being in custody, might, I conceive, 
have been properly delivered to their respective 
owners, and ought not to have been made the sub- 
ject of proceedings for forfeiture under the aboli- 
tion act. On these grounds I concur in the judg- 
ment of the Court below, and think that the case 
is not brought within the provisions of the act 
The Court, therefore, declines to disturb the sen- 
tence, notwithstanding the appeal is undefended on 
the p»rt of the owners. 
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MARGARET. Tomison. /^ys^u,, 

1829. 

'PHIS was an application to pronounce a bond. The court de- 
given for the safe return of the Margaret to the f^f^^ 
port of Hull, to be forfeited, and the amount paid ^v^ • ^^^ 

* * given for the 

into Court for the benefit of the parties interested, safe retum of a 
The vessel had, after a voyage from Hull to Riga, ut^ar pon^ 
returned to the port of London in November 1827. ^1*^^™' 
A second bond was then riven to another part **»T§^° 

o A earned m dit- 

owner •, and the vessel sailed to Quebec^ and upon ««« intoan- 
her retum having met with much bad weather, there arrested in 
she was carried in distress, by a pilot-boat into ^^dot^^ 
Plymouth, where she was arrested by the process of thfi'e°Se*^i 
this Court in suits of salva^^e and of wages. 7*? "i^}^ ^ 

o o jurisdiction of 

The King^s Advocate for the minority of in- the court, safe 
terests. — The object of" taking security will be ^ph^uonwas 
defeated, if the vessel is not brought back to the p'^^^"^ 
port named in the bond, agreeably to its obligation. 

Lushington contr^. — The vessel having come 
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* The ship wai appraised by the broker employed by the March 12th, 
Marshal of the Court, at the sum of l,10a{., and bail given ^^ t^^u.. 
iqpon that yaluatioo ; which being now impeached on an a£Bda- tion of the ship 
vit of the part owner, that the inventory was defective, and ^°* impeach- 
that shares had been sold, before the last voyage, on a valua- pniaement, to 
tion of the ship at 1,7002^ and that his own broker had ap- be made m the 
praised her at 1,400/., the Court permitted another valuation ^2ri^*implyiiiff 
by a broker to be chosen by the parties interested; or, in permitted, 
default of agreement, by the registrar ; and that the expenses 
of this new appraisement should be borne by the part owner. 

iS/bto.^-The appraisement having been certified at l,1502ii, 
additienid security wafi glveD to thejamount of 18/. for the part- 
owner. 

T 2 
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"^^"^"^ within the jurisdiction of the Court is returned 
jufy25th, substantially into the legal possession of the 
*®^^* owners, and they are now in the same situation as 
they were originally ; and if all parties cannot agree 
about the employment of the vessel, the minority 
may resort, to the remedy already adopted, and 
apply for a renewal of their bonds in case she should 
be about to proceed to sea. It is impossible for 
her to return to the port of Hull at present, as she 
is detained at Plymouth by the warrant of the 
Court ; but the master has stated in his affidavit 
that it is his intention to return with the vessel to 
Hull as soon as she is released* 

Judgment. 
Sir Christopher Robinson. — The difficulties- at- 
tending these cases are, I believe, no other than 
. necessarily belong to the relation of co-partners in 
a property of this description. It is for the interests 
of navigation that such relation should exist, and it 
has been so considered in the commercial policy of 
all countries. It is the primary object of such 
engagements that the vessel should be employed ; 
and if the owners do not agree, it would be a sa- 
^ orifice of all interests, and of the first object of 
commercial policy, that she should be detained to 
perish in port It is a condition of such co-partner- 
ship, therefore, that the majority must prevail in 
deciding upon the course of employment of the 

vessel. 

The law of some countries has gone so far as to 
endeavour to compromise all interests by compeUing, 
in cases of disagreement, a sale, either of the shares 
of the minority, or of the whole ship, at the appli- 
cation of a majority of the owners, and sometimes 
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even of a moiety of interests. Such attempts appear maeoamit. 
to have been made also in this country ; but the j^j^f 25^ 
justice of such a proceeding may be questionable. ^^^' 
Disagreements may be fomented by it ; or a forced 
sale at particular times may be disadvantageous or 
ruinous to the minority. The law of England has 
accordingly restrained the Court of Admiralty from 
exercising such an authority ; and no other court 
has assumed it. On the contrary, the courts of 
common law and of chancery have declined to 
interfere between joint-tenants in respect to the 
possession of their ship.* 

It may be supposed liiat, wherever the practice 
of decreeing a sale in these cases has prevailed, and 
fuller powers have been exercised in compelling it, 
the present expedient of taking bonds for the safe 
return of the vessel, in cases like the present, was 
also adopted* For, to obtain a sale, it was required 
that it should be at the request of a majority, or at 
least of a moiety, of interests. 

A bond for the ship's safe return is a remedy 
for a minority of copartners : and if a sale could 
not be enforced directly and avowedly at their 
request, but required the consent of a majority or 
moiety of owners, it could not be the intention of 
the law that the same thing should be done in- 
directly, which could not be done directly at tlie 
request of the minority. What then is the effect 
of this application ? to transfer to the minority an 



* The law of foreign countries, and the progrets of the law 
in our country, upon thii subject, may be referred to in the 
Consciato dd Mare^ c.66. The OrdonnancedelaMariney liT.2. 
tit. 8. 88. 5y 6. Abbott on Shippings p. 71 • etseq. 5th ed. The 
ApoUoy Tennamt, Vol.1. 311. 
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^^»<»^»"* equivalent for their intereffts, and that, from the 
juHy s5ih, sureties to the bond, leaving the title of ownerabip aa 
1829. jj ^gg^ without a power in this Court to direct a 
transfer of the shares of the property for whioh such 
equivalent is to be paid. This would be an anoaudy 
in the attempt to procure a remedy in that form; and 
shows that if a power of such a kind is fit to be 
exercised by any court, it should be by courts that 
have greater authority than this Court to deal with 
the titles of property. The equitable title in the 
shares, so accounted for, would be in th6 sureties, 
yet the legal ownership would remain ; even the 
regulations of the registry acts would be at 
variance with such an equivocal assignment of the 
real interest. 

The more I consider this question, therefore^ 

the more I am disposed to think that the functftons 

of this Court have not been mutilated, with respect 

to this remedy, by the restrictions of modwn pnte* 

tice, and that It does now exercise all the author 

ifty that could safely or conveniently be entrusted 

Qtitfrv, whether to it Thc bond prescnbcs an obligation to bria^ 

MbeiiiJted back the vessel \ and in tome bonds^ particularly 

^m to 4^pSJ; in t*^at which is printed in the appendix of AihaU, 

of twi coun- ^ terms are general, " to returui*' without o^^^n-i 

tion of a particular port* And it may be que^tionh 
able, whether that may not be the proper extent of 
the remedy. When a vessel is within th^ protejdion 
of the country to which she belongs, she is in her 
general home } and the parties are restored, as to 

* The liiore general form of bonds now u8Q.dy is, '< for the 
saftt return of the ship to the port of—, bemg the port to which 
the same belongs." The words, " or any other port in Ef^' 
land^' are sometimes introduced. 
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any legal remedies^ to the situation in which they M^vokwr. 
stood before the departure of the vessel. jufygsih, 

It has been said, the part owners may not know of . '^^^' 
the ship's return, and their interference may Qn that 
account be impracticable. That is a possible event ; 
but in the circulation of intelligence in these times, 
on all public and commercial matters, it is not very 
{HTobable ; and it certainly will not furnish a suf- 
ficient reason for departing from the more prevailing 
tule of ccmstruction, if it is found adequate to the 
general object professed to be attained by this 
remedy. It is to be observed also^ that in the Anne, 
the only instance, in recent times, in which this 
Court is shown to have proceeded so far as to pro- 
lUMmce for a forfeiture of the bond, where no actual 
loss had happened to the vessel, the terms of 
the decree were, to declare the bond forfeited ^* if 
the vessel did not return within a month to some 
port of the United Kingdom." * This form of words 
concurs with the general form of the bonds to 
which I have before adverted $ and with the con- 
irtruction which I am disposed to put on the inten- 
tion of the law in requiring them. 

In case of loss, it seems to be generally admitted 



^ The Anney Whitesidv, having arriyed at Beifiat within 
the specified time, and afterwards at Whitehaven^ her proper 
port) the parties cited were, in Michaelmas term 1827> dismissed 
from the effect of the monition. — In the Anne^'bond had heen 
given ** for the safe return of the ship to the port of WhiU' 
haveny the port to which she belonged." In the Waterhen, jjumofy ssn,, 
MouLsoN, after an appearance had been given by the majoritj 18S9. 
of owners to a similar monition, the vessel arrived, and no fur- - 
ther proceedings taking 'place, they were dismissed, and no 
costs given on either side. — In that case the bond was given 
** for the safe return of the vessel to the port of UuUJ* 
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Maeqakw, that they might be enforced ; but perhaps then 
jviy s^th, only to the extent of requiring the bond to be paid 
^^*^* into Court : or if the Court should go further, there 
would be no outstanding title to be transferred ; 
and it could not be said that the party had an- 
other remedy, unless it were shown that the courts 
of common law or equity would interfere in such a 
case. In such an event things would be in a very 
different state from the present ; and all questions 
between the owners might be terminated in a full 
and effectual manner. The functions of this Court 
might be subsidiary to the final determination in 
higher courts; or it might go further itself if such 
a proceeding should be found to be sanctioned by 
former practice. In the case before me the vessel 
is safe for the present ; if she should prepare to go 
to sea the part owners may resort to the same 
remedy as before. If the ship should be sold 
under the decree- of this Court for the payment di 
wages, or of salvage* it may be equivalent to de- 
struction or loss ; or, at least, that question may 
then be raised in a more appropriate form. For 
the purposes of this application it is not necessary 
to say what would be the final decision of the Court 
upon such a point All considerations concur in 
supporting the objection that this application is 
premature, and therefore the Court rejects it. 
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HUNTCLIFF. Cole. J^iy lotn, 

1829. 

THIS was a question relating to the asserted dis- a bottomry 

charge of a bottomry bond by payment made \^^l^ 

to the agent of the bond-holder in some collateral ^^^^IjeW 

accounts. Tlie bond (the validity of which was nottobedia- 

not disputed) had been given at Vera Cruz to Fow- agreement or 

tanges and Co. for 250/., with 12 per cent, interest, oft^unte! 

to meet the disbursements connected with the ship, between the 

* ' owner and the 

and for the payment of port dues. The ship had charterer, that 
been chartered in London by Mr. Butcher^ the sboura ^ the 
acting owner, to John Hardy, and by him con- J^i;^^^;^^* 
signed to Fontan»es and Co., under letters of in- fgent of uie 

° . , ® ' bond.holder 

troduction from Extern who was a secret partner was, as partner 
with Hardy, but whose name did not appear in the pHv/; but*'*'' 
charter-party. The name of Exter so becoming U,"^^no 
known to Fontanges and Co., that house trans- evidence that, 

, as agent of the 

mitted the bond to him to procure payment. On bond-hoider, ho 
the arrival of the ship, it was settled between the |l^ivkUh°e' 
owner and the charterer that 96/. should be charged "°"®y- ^5^ 

o pronounced for 
VOL. I J. U withcosu. 



1829. 
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HuvTcurr. to the owncF, OS his proportion, to be deducted 
July 10th, from the freight, and that the remainder be paid 
by the charterer to Ea:ter. This deduction was 
accordingly made ; but it did not appear that 
ExteVf as agent of Fontanges and Co., had been a 
party to that agreement, or that, in that character, 
he had received the money or done any thing spe- 
cifically under the agreement. Hardy and Butcher 
had applied to Exter to give up the bond, but he 
always evaded the demand. The bond-holders 
had written to Exter for the remittance of the 
proceeds, but without effect Ultimately, however, 
he delivered up the bond to Messrs. Harmmi^ the 
substituted agents of Fontanges and Co. ; and in 
March 1828, a warrant was extracted by Messrs. 
Harman ; but the service of it was defeated by 
the vessel putting to sea. The interest of Fan- 
tanges and Co. was then insured. In January 
1829 the vessel was arrested at Liverpool on a 
fresh warrant ; and the case now came before the 
Court on act on petition supported by affidavits. 

On the part of the assignees of Butcher^ who 
had become a bankrupt, Dodson and Addams con- 
tended that the bond had been virtually discharged 
by the settlement between Butcher and Hardy^ 
and with the privity of Ester, as the partner of 
Hardy, and agent of Fontanges and Co. 

Lushington and Pickard argued, on the part of 
the bond-holders — that nothing had been done 
that could amount to a legal discharge of the bond : 
and they denied the inferences attempted to be 
raised respecting the privity of Exter, and the 
eflFect attributed to his acts as against the bond- 
holders. 
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Judgment. Hontcuff. 

Sir Christopher Robinson. — This is a bond for Ju/yioth, 



the small sum of 250/., and the interests of the 
several parties from whom payment is demanded 
are so inconsiderable, when divided between them, 
that the suit must be presumed to have been de- 
fended rather from an erroneous impression of 
the legal effect of the acts relied on, than from 
any improper motive. There were in this case 
two parties liable for the payment of the money — 
the real owner, and the charterer under him, who 
was empowered to receive the freight and to 
account to the owner, according to the terms of 
the charter-party. Exter^ however, was not a 
party to this instrument, though he appears to 
have been in some sort of secret partnership with 
Hardy. After he had been intrusted with the 
commission to obtain the payment of the bond, 
a private adjustment of the mode of payment of 
the several proportions was made by Butcher and 
Hardy, according to which their several shares are 
said to have been virtually received by, or ac- 
counted for to, Exter. The fact that such a 
settlement was proposed to be made, and acceded 
to, cannot be disputed ; but it is not shewn in 
what manner Exter was privy to it, nor what acts 
were done by him to bind his principal. 

Looking to the peculiar nature of bottomry bonds, 
as given, usually to strangers and foreigners, for 
the advance of money for the service of the ship in 
a distant port, I think it is the duty of the Court 
to look for the discharge of them in the simplest 
and most unequivocal form. If It should turn 
aside to averments of collateral or constructive 
payments, growing out of the complicated relations 

u 2 
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HuNTCLirr. of individuals, and on disputed facts, It would de- 
j^y loth, stroy the security of ^ these engagements, and lead 
the bond-holder into a discussion of particulars, of 
which he must be totally ignorant, and thus expose 
him to litigation, that may disappoint all his pros- 
pects of a return for the advances which he has 
made, and involve him in fruitless expenses. 

These are considerations applicable to these par- 
ticular bonds, and to tlye duty of the Court in 
enforcing them. But with respect to the common 
principles that govern all bonds, it is natural to 
look to the bond itself for the proof of payment ; 
as it is usual to deliver up the bond, or to note 
the payment on the instrument itself, or in some 
collateral receipt. In this case neither of these 
ordinary proofs of payment is alleged; but it is 
said that special circumstances may in some cases 
amount to a discharge without being accompanied 
by direct proof of payment, and that the Court 
of Chancery will order bonds to be delivered up, 
on payment to agents or other persons, for the 
benefit of the bond-holder. That may be so : but 
the Court of Chancery may exercise powers which 
* this Court cannot assume ; and the mention of 
that authority reminds me that if such a remedy 
was thought to be attainable m this case, it should 
have been sought in that form. The defence rests 
on the affidavits of For-sj/lhy the ship-broker, of 
Butcher^ of Hardj/y and of the owner's clerk. The 
broker establishes the fact of the intended settle- 
ment, and the representation made by Hardy ^ that 
there was a secret partnership between himself 
and Exter. This, however, only explains their 
course of proceeding, which, so far, was natural 
enough; but it leaves it only as a private agree- 
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ment between themselves, in whicli the owner, Uwrcutr. 
who is primarily liable to the bond-holder, relies jwy lott, 
on Hardj/'H assurance that Exter should satisfy ^®^^' 
his proportion of the debt from the ship's funds, 
and makes him also the depositary of the 96/., 
which was to be deducted from Biiicfier^s freight 
Ester got into difficulties; and it is not shewn 
that any thing was done to complete that arrange- 
ment. This is a great defect in the affidavit of 
Hardf/j who had the means of stating all such 
particulars with the utmost precision. Hardy says 
only, that Exter was privy to the agreement, and 
was intrusted to collect the freight, and to pay 
out of it the proportion due for port charges and 
Hardtfs share of the bond ; but he does not even 
aver that Butcker^fi share of the bond was directed 
to be paid out of the same fund. This may be an 
oversight : yet still it is an imperfection in the 
evidence, according to their own manner of stating 
the case ; and it shews how slightly the parties 
have attended to the formal and correct settle- 
ment of this account. The transaction between 
Butcher and Hardy is carried no further ; it re- 
mains a private understanding or agreement be- . 
tween them, in which Hardy is made the agent 
or representative of Butcher ; and as the money is 
not traced out of his hands, he may still be answer- 
able to Butcher ; and it is incorrect to say that the 
loss will all fall on the latter, as he may have his 
remedy against Hardy and against Exter. 

If Hardy had become a bankrupt the day after 
the alleged settlement with ButcJier^ it could not 
have been contended that such a mode of settle- 
ment alone would have discharged ButcJier from 
his obligation as owner of the ship. More was ne* 

u 3 
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HuNTCLiFF. cessary to be done, and was intended to have been 
July lotb, done ; but never was done. It is said that Butcher 
^®^^- and Hardy repeatedly required Exter to give up 
the bond, but he evaded the demand. What is 
this but an acknowledgment of the owner's laches ? 
Such conduct on the part of Exter could not fail 
to excite and justify a suspicion against him, yet 
nothing is done to bring matters to a specific set- 
tlement. Hardy might have shewn, if the fact 
were so, that the money accounted for to him by 
Butcher had been carried to the private account of 
Ea:terj so as to be at his disposal for the discharge 
of the bond, in his separate character as agent for 
Fontanges and Co. That would have been a na- 
tural proceeding; and if any impediment had been 
raised, that was the time to have had recourse to a 
court of equity in order to establish the payment 
of the bond, and to enforce its delivery or its can- 
cellation. 

The omission to resort to that remedy is import- 
ant in various ways. It deprives the owner of 
any ground of claim on the extraordinary powers 
of this Court, if it possesses them ; and it, moreover, 
- casts a cloud of suspicion on the whole case, so far 
as concerns the acts of Hardy ^ and his belief that 
the money had been carried from his account, or 
the joint partnership account, to the private ac- 
count of Ejcter^ so as to be disposable for the 
discharge of the bond. These considerations wQvy 
much weaken the defence, both in law and in fact 
It is to be recollected, also, in what state Easier 
stands, as to the verification of this account. In 
his letter to Mr. Goslings as embodied in his affida- 
vit, he asserts that he never had enforced the bond, 
and assigns, or rather insinuates, a reason, arising; 



1829. 



THE HIGH COURT OF ADMIRALTY. 287 

from his own pecuniary difficulties, which induced HcOTcmr. 
him to advise Fontanges and Co. to place the bond jtuy loth, 
in other hands ; and it was, accordingly, directed 
to be transferred to Mr. Harman^ by whom it is 
now put in suit. The very act of delivering up 
the bond to Mr. Harman is evidence to the same 
effect, because he never could have given it up in 
justice to his partner, or to the owner, if he was 
conscious that it had been satisfied. The partner, 
also, must have known this part of the case, and 
he ought to have made the communication to 
Butcher ; and here, again, these parties might have 
applied to the Court of Chancery, if they had been 
advised that it could be done with effect. 

Reference has been made to the letters of Mr. 
FontangeSj for the purpose of extracting from them 
a recognition or confirmation of this agreement ; 
and, with this view, it has been argued, that they 
imply a knowledge and understanding on his part 
that Ejcter was answerable to him for the payment 
of this bottomry bond, and that he had no thought 
of any further claim upon the owner of the ship. 
The expressions relied on are consistent with the 
supposition that the bond might have been paid ; 
or that EjcteTj by his negligence, might have made 
himself responsible in the event of the owner's in- 
solvency. But they go no further ; and do not 
imply any belief or acquiescence, on the part of 
the writer, in the supposition that any thing had 
happened, which would discharge the owner from 
his liability under the bond. The facts now re- 
lied on were not communicated to Fontanges and 
Co. so as to lay any foundation for the argument, 
that they had recognized and confirmed the virtual 
payment. 

u 4 
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HoHTCLiFF. The warrant of arrest was taken out in 1828, 
juJUf 10th, but could not at that time be served, as the ship 
was absent from the country. This accounts for 
the interval of time, and removes the charge of 
delay against the bond-holder. There is also be- 
fore the Court the correspondence between the 
proctors in this cause, which shows that Butcher 
had, upon the warrant being extracted, engaged 
to pay the demand ; but that engagement went off 
upon a dispute with the bond-holder's agent as to 
a further charge of 29/. for insurance ; and the 
owner then resolved to try the question, as he was 
' advised there was a probability of resisting the de*- 
mand with effect. 

It is said that he is not bound by that promise, 
and that it is not to be regarded as an acknow^ 
ledgment of the debt, as he might make the pro- 
mise of payment in order to avoid litigation. Still, 
it is proof of a doubt existing in his mind upon the 
validity of the discharge ; and nothing has been 
shewn or alleged before me that establishes any 
solid ground of defence. It is my duty, therefore, 
to pronounce for the bond, and with costs. 

Bond pronounced for. Costa. 
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LA MADONNA BELLA LETTERA. '^'f„^^^ 

THIS was an application, on the part of" a claim- The High 

ant in the Vice-Admiralty Court at Malia, to ^i^^^^J^^ 
enforce a decree of that Court accainst the captor, e''"";^' ?" *« 

... application of 

who had ceased to be within tlie jurisdiction of the the claimant. 
Admiralty Court at Malla^ but was living in lettereof*^ 
England. The monition was moved for on the S^^^nfolS^ 
authority of the Picimento^ 4 Rob. 360. ; and was » monition 
granted under an intimation noticed in the judg- obedience to a 

™^^^* many years 

Lushinglon for Capt. Bligh. vi^aL^u 

AddamSy COntrcL mlty Court, for 

payment of a 
small sum as 

Judgment. f^^tf^n. 

against a cap- 
Sir ChrislopJier Robinson. — In this case there tain who had 

... ceased to be 

are two questions, — one affecting the jurisdiction within the 
and authority of this Court to enforce the moni- u!" latter*" 
tion ; the other relating to the equity of the de- ^d«i?il^ ^~ 
mand. When the monition was moved for, the EngUmd. 
Court observed upon the doubtful character of 
such a proceeding, and allowed its process to issue, 
in order that the experiment might be tried, and 
research be made for authorities to support such an 
interference by this Court in the proceedings of 
an inferior Court. The distinction between the 
case cited, and the present, was then pointed out 
In the FicimentOy this Court only proceeded to do 
justice in a case partially adjudicated by the Vice- 
Admiralty Court of the Cape of Good Hope^ which 
was suppressed, and had lefl other parts undeter- 
mined or unexecuted. The jurisdiction of the local 
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La Madomna Court being extinguished, the general authority of 

.* this Court revived, and was proper to be maintained 

''*1^29.**'' *^ prevent a total failure of justice. 

In the present case there is no such reason for 
the interference of this Court. It might depend 
on many particulars of a local nature whether the 
sentence would in this case have been enforced at 
Malta. Circumstances of defence or exculpation 
might have arisen there which cannot be within the 
reach or application of this Court. It is not even 
an impossible supposition, that the proper court 
may even now be adjudicating on the subject, or 
may have decided it, if it should have happened 
that the captor had come within its jurisdiction. 
This is perhaps but an imaginary supposition, but 
still it is a possible objection, and one, therefore, 
that may be applied to illustrate the general prin- 
ciple. 

It must be recollected, also, what the con- 
sequence might be of enforcing this monition in 
reviving numberless claims that may remain un- 
satisfied in the same manner, and to a greater 
extent, in different Vice-Admiralty Courts. It 
would be an extreme hardship on naval officers to 
have such questions revived against them per- 
sonally in this country, when the justice or equity 
of the claim may perhaps in many instances have 
related principally to the acts of their agents ; and 
may be rendered doubtful by lapse of time, and 
the want of proper information on many points 
that might constitute a defence. 

The Court has a right to expect that it should 
be shown clearly from principle or precedent that 
such an exercise of its jurisdiction as is now re- 
quired could be maintained. Nothing is produced 
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to that effect; and my own researches have not J^^i.]J5^«1ul. 
enabled me to satisfy myself that I could safely -— — — — 
enforce this monition. The regulations of the issa. 
prize act, during the late war, did introduce some 
modifications of the law on the head of subsidiary 
interference on the part of the High Court of 
Admiralty, in directing distribution and other 
matters arising out of the proceedings of Vice- 
Admiralty Courts. The inference to be drawn 
from these modifications is, perhaps, that such 
powers were not thought to belong to this Court 
independent of such statutable provisions. And it 
might be a risk in this Court, at this time, to pro- 
ceed to carry them further. 

I have also in my possession a minute, which was 
extracted many years ago from the Court books, 
shewing, that the occasion for such interference, 
though depending on facts very similar to the pre- 
sent case, was not then thought sufficient to support 
this form of application to this Court on the part 
of the claimant alone^ though I am not enabled to 
say how that case ultimately terminated. The 
case to which I allude was that of the Immacu^ 
lata Conceptione in 1748, in which a monition was 
prayed, on the suggestion that there had been a 
sentence of the Vice- Admiralty Court of Minorca 
condemning part of the cargo, and restoring other 
parts ; that there had been no appeal, and that 
the order for restitution could not be enforced, as 
the captor was in London. Letters of request 
were exhibited from the Judge of the Vice-Ad- 
miralty Court ; and it was prayed, on the part of the 
claimant, that this Court would issue its monition, 
calling on the captor to make restitution, or shew 
x:ause to the contrary. The note does not contain 
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La Madonha any further information as to what was ultimately 
dellaLettka. jQ^g . jjj^ J j|. ^Quld be necessary to look up the 

^'^1829^^' further proceedings, before the Court could venture 
to act upon the authority of that case, when no 
similar case is known to have occurred since, — 
certainly not within my experience of above thirty 
years in the practice of this Court. 

On the present view of these two cases it is to 
be remarked, that this case does not come up to 
the one which I have just mentioned. It is not 
here asserted, that there has not been an appeal ; 
and there are no letters of request from the Judge of 
the Vice-Admiralty Court, who ought, at least, to 
be a party to the application. Whether it would 
be advisable that such authority should be given 
in the event of any future war, must be left to be 
determined by those who shall advise on the ex- 
pediency of such a measure when the occasion may 
arise. There was no provision made for such a 
case in the late war, and there is no instance pro- 
duced in which such a power has been assumed in 
modern times. • These considerations induce me 
to decline to interfere in the present case. 

On the equity of the demand, I am glad to be 
able to say, that it is but a slight claim, for one 
month's demurrage and interest on a cargo wrongly 
seized within the territory of a neutral power — 
the King of Sardinia. The Court at Malta did 
not condemn the captors in costs ; and there are 
no circumstances appearing which induce me to 



* On the ancient practice of letters of request, and on the 
execution, in this country, of a sentence of a civil law court in 
a foreign realm, see Sir Leoline Jenkins, vol.ii. pp.762. 788.; 
also Lord Holt's observations in Green v. Walker^ 2Ld. Raym. 
893. and Ewer v. Jonesy ibid. 935. 
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think that it was an aggravated case, or more than La Madonna 

an accidental mistake in the exercise of the rights °^ ' 

of war. It is less therefore than the case of valu- ^"js^q!^' 
able property not restored, and stands in a more 
particular manner on the local experience and 
judgment of the Vice-Admiralty Court, with re- 
gard to many circumstances, on which the deter- 
mination of the case might depend, if it had been 
revived in that Court. 

Capt. Bligh was at Malta twelve months shortly 
after the decree : his agent had come to England 
and died here ; and it does not appear in what 
manner the justice of the case might be referable 
to the acts of the agent, or be now affected by the 
want of papers and information material to the 
question ; and, I repeat, no proceeding was had 
against Capt. Bligh at Malta^ when, upon his re- 
turn to that station in 1810, the jurisdiction of that 
Court would have reached him. 

The effect of the principle of limitation of time, 
also, under the observations made upon it in the 
Mentor *, is not inapplicable to this case ; and it 
appears, besides, that there have been two actions 
instituted against this officer at common law, and 
that they have failed only from inaccuracy of state- 
ment, or the death of one of the Plaintiffs, thus 
leaving a right in the representative to renew such 
action. There is, then, no necessary failure of 
justice, as the courts of common law are com- 
petent to entertain the question ; and they certainly 
are preferable courts for cases of this description, 
standing on the general right of action against the 
person. 

• 1 Rob. 179. 
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La Madonka The claimant is debarred by these considerations 
PKLLA TTERA. £^^^ ^^^ Tight to cxpect an extraordinary assump- 

^^29!^ tion of power in this Court to enforce his claim, 
when he has had other remedies in his reach, and 
has failed to pursue them effectually. On these 
grounds, I have the satisfaction of thinking that 
there is no great failure of justice to be complained 
ofi and I may, therefore, with less reluctance de- 
cline to interfere. The amount of the claim is 
only 300/.; and if I had any influence, I should 
certainly think that Capt. Bligh had not success- 
fully exonerated himself from that proportion of 
the demand that would, by his own admission, 
fall upon him. Whether that would be accepted, 
or whether it will be paid, I cannot say ; but I 
do not think it improper to throw out the sug- 
gestion, as what the Court might be disposed to 
expect, if it could act with authority on the sub- 
ject ; but this it must decline to do, and I dismiss 
Capt. Bligh. 



Jug^si4ib, DUKE OF BEDFORD. Morris. 

18S9. 

t^^d^^m for THIS was a question respecting a bottomry bond 
the necetrides given at the Cave of Good Hope by the owner 

oftheToyage ^Ti. it 11 

by an owner on of the ship, who was on board, the master not be- 
SdTtiS^roSd i"g ^ party thereto, for securing to Messrs. Nesbit 
not otherwise ^^d Dicksou the sum of 1700/. and premium 

obtain money, ' »^ 

is yalid, and 

supersedes a preTious mortgage of the ship ; the master, who was on board, but to dispossess 

whom a suit bad been instituted, being privy and receiving the supplier as nectssary, though 

refusing to sign the bond. 
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thereon at 10 per cent., payable ten days after the Dukof 

safe arrival of the ship at her moorings in the 

Thames^ for their disbursements on account of the '^'^gj*^' 
ship, wages of the crew, provisions, and stores. 
The ship arrived in safety ; and payment of the 
bond was refused by Messrs. CockereU, Trail, and 
Co., mortgagees of the ship, on the grounds of 
objection stated in the judgment. 

Lushington and Addams for the bond-holder. 

The King's Advocate and Dodson, contri. 

Judgment. 
Sir Christopher Robinson. — This is the case of 
a bottomry-bond granted under peculiar circum- 
stances at the Cape of Good Hope, by the owner, 
who was on board the vessel, and signed this bond 
without the concurrence of the master. Another 
principal fact in the case, is, that the vessel had 
been mortgaged in the usual form of mortgage of 
vessels by conditional assignment, before she sailed 
from this country. On these facts four questions 
are raised in objection to the bond. 1st, Whether 
it was competent to the owner alone, without the 
concurrence of the master, to give such a bond. 
2dly, Whether a bond so given will, by priority, 
affect the interest of the mortgagees. 3dly, Whe- 
ther, under the circumstances accompanying the 
transaction, the bondholders are chargeable with 
collusion, or any misconduct that will vitiate the 
bond : and, 4thly, Whether the supply of pro- 
visions, for which this expense was incurred, for 
the subsistence of the passengers on board this 
vessel, at the Cape of Good Hope, and in the pro- 
secution of their voyage to England, was a proper 
subject of bottomry. 
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Duke of The prcvious history cf the vessel is stated in 

— the affidavit of Mr. Brownrigg, a partner in the 

"^1^29^^^' house of Cockerell, Trail, and Co., who says, « that 
the vessel was purchased by Thomas Stephenson^ 
in 1825, and mortgaged to the house of Cockerel^ 
Trails and Co. for about 6000/., which was ad- 
vanced to effect the purchase.*' The assignment 
was afterwards extended to cover further run- 
ning advances: and it appears that there was a 
special power given to the house to receive all 
freights. The vessel sailed in March 1826, with 
Stephenson^ the owner, on board, who is said, in 
the argument, to have gone on board, as if it was 
an incidental circumstance ; whereas it is alleged, 
on the other side, that he went on board with a 
view to the management and control of the vessel, 
and with the approbation and consent of Cockerett 
and Co. The vessel arrived at Calcutta, after hav- 
ing sustained considerable damage in the river 
Hooghley^ which occasioned repairs to the amount 
of 5000/., which were paid for by Stephenson on bills 
drawn on Cockerell and Co. The vessel afterwards 
went on an unprofitable speculation to the Persian 
Gulphf and returned to Bombay^ from which port 
she sailed on the present voyage in March 1828, 
with a cargo belonging to, or consigned to, Cock- 
erell and Co., and also with invalid soldiers and 
passengers on board, for whom Stephenson had 
received passage-money to the amount of diOOOil 
And it was made a subject of complaint against 
Stephenson^ that he had not remitted this passage- 
money to the house oi Cockerell and Co., as he was 
bound to do under the assignment. 

The master, who sailed from England in com- 
mand of the vessel, had been dismissed at the 
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Mauritius by Stephenson^ on a quarrel between 
them, and one or two other masters had also been 
changed for the same reason. The present mas- 
ter was appointed at Bombay in January 1828, 
and the ship sailed in March. When the vessel 
arrived off the Cape, she was found to be so much 
in want of provisions and water, that the master 
states, in his protest of the 14th of June^ that it 
was imperative upon them to put into Algoa Bay 
or Port Elizabeth for supplies. They arrived there 
CO the 29th of May^ and lay there till the 10th of 
Augusty during which time provisions for the daily 
supplies were furnished by Mr. IVyatty on personal 
credit, which was afterwards turned into a mort- 
gage on the ship, but not in the form of bottomry: 
and though an appearance was given for that gen- 
tleman in this cause, it has been withdrawn ; and 
it is mentioned only as an incident filling up the 
calamitous history of this vessel. 

Whilst the ship lay at Port Elizabeth^ Stephen- 
son and the master quarrelled, and Stephenson 
attempted to dispossess him ; and took out a cita- 
tion for that purpose from the Vice-Admiralty 
Court at the Cape on the lyth of July ; and these 
proceedings were depending till the 27th of Sep^ 
temberj when Stephenson's suit was dismissed. 
In the mean time the vessel had sailed from Port 
EUzabeth to Table Bay on the 10th of August^ 
and arrived on the 25th. Immediately on the 
arrival, Step/ienson applied to Messrs. Dickson 
and Nisbett merchants and agents to Lloyd's^ to 
furnish provisions for the voyage to Europe^ and 
for the daily supplies of the passengers during 
the detention of the vessel. That house engaged 
to furnish the supplies on bills on Cockerell and 
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Bi^RD ^^'^ ^^ Stephenson had a letter of credit on them, 

otherwise on bottomry ; and, on a declaration on 

*f829. ' his part that he had no letters of credit, they re- 
quired that the accounts should be settled, and a 
bottomry bond given before the vessel sailed. 

This is the substance of the two or three letters 
annexed to the affidavit of Mr. Dicksojiy one of 
the bondholders, who has negatived the principal 
facts relied on in the act on petition as aflFecting 
the transaction. He denies the knowledge of any 
other funds in the possession of Steplienson ; and 
the suggestion raised by the master, that the sup- 
plies were furnished from their own stores without 
competition, and at their own prices ; and he 
n)^intains, generally and sufficiently so far as lies 
upon the bondholders, the fairness of the whole 
ti^ansaction. 

The objections raised to the bond in the act on 
vpetition are ; that Nisbet and Dickson knew that 
,the ship was mortgaged to Cockerell and Co. ; that 
Stephenson had other funds, particularly 1000/. in 
^ bills on the missionary society; and that, as the 
bpnd was given by Stephenson and not by the 
nia;ster, it was essentially invalid. In the argu- 
ment, the conduct of Nisbet and Dickson has been 
represented as in collusion with Stephenson to the 
prejudice of the mortgagees, though the act does 
not specifically charge collusion. The evidence, 
which has been referred to in support of the objec- 
tions, is to be found in the protests of the master at 
the Capey and in four or five letters which passed 
between hipa and Nisbet and Dickson on the first 
and second of October. The master has not made 
any affidavit, having since quarrelled with the house 
of Cockerell and Co. \ and, as Stephenson remained 
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at the CapCj the Court is without the benefit of 
the best and most direct information that might be 
material on many points. 

I have already observed, that the suit for dis- 
possessing the master, Morris^ was depending till 
the 27th of September. When that suit was ter- 
minated, he wrote to Nisbet and Dickson on the 
1st of Oc/ofer, stating that he had been referred 
to them by Stephenson for the sea stores, and was 
urgent to have them shipped. He expresses also 
his own expectations, that they would be supplied 
on the personal credit of Stephenson^ as the vessel 
was fully mortgaged to Cockerell and Co., and, 
more particularly, as Nisbet and Dickson had not 
consulted him on the mode of payment. Two 
letters of the 2d of October repeat the same thing 
in different words, and express his surprise on 
learning that the supplies were to be furnished on 
bottomry; though I think that must have been 
understood before. Morris observes also, " that 
if Stephenson had any funds, he should be glad 
that the stores should be furnished on his credit j 
but if not, Stephenson had no power to sign a 
bottomry-bond ; and he, as master, would not do 
if Nisbet and Dickson express themselves satis- 
fied with the security offered by Stephensoriy in 
terms that are a little equivocal and liable to some 
observation on that account, as if they were written 
with a design to evade Morris* enquiries. But, 
adverting to the distinct declaration of their letter 
of the 25th of August, " that they should require 
a bottomry-bond," and to what must have been 
the understanding of the parties in the daily com- 
munications that passed between them, I cannot 
doubt, that the master was perfectly cognizant of 
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i)orioF fi^g terras on which the supplies were to be fur- 

' nished : they had been in preparation during: the 

1829. ' whole time since the 25th of August^ and were 
ultimately shipped on the urgent request of the 
master, so as to enable the vessel to have sailed 
on the 12th of October^ if she had not been de- 
tained by another cause till the middle of No- 
vember. It is to be observed also, on that passage 
in Morris' letter which refers to funds in the 
. bands of StepJiensou, that he does not assert there 
were such funds, and seems rather to taunt him 
with the supposition that he had no such funds, — 
only saying, ** if he has funds, I shall be glad that 
the stores should be supplied on his credit.'* The 
effect of this is material, as contradicting the sug- 
gestion, now made, that he had such funds, and 
that they were known to Nisbet and Dickson in 
»uch a way as would affect the bond. 

It is clear, that Morris recognizes throughout 
the necessity of supplies, and does not point out 
any other resource than bottomry. It has been 
said, that Stephenson had the 4000/. received from 
the passage money : but that is not suggested in 
the act on petition, nor in the correspondence of 
Morris ; and it is expressly denied by Mr. Dick- 
son ; and it was probably not the fact, as Stephenson 
may be supposed to have had occasion for the 
employment of such funds in India. Adverting 
to the result of the inferences to be derived from 
the correspondence, and to the general principle, 
that all presumption is strongly in favour of the in- 
tegrity of the transaction, and that bottomry-bonds 
are not to be affected to the prejudice of the bond- 
holder but on proof of the objections raised against 
them, I have no hesitation in over-ruling that ob- 
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jection, and in pronouncing, that there is nothing ^"" «' 

whatever appearing in the conduct of Nisbet and — 

Dickson to their prejudice in this transaction. i8«9. 

With respect to the nature of the supplies, I 
shall omit to say any thing at present. On such 
parts of them as might be furnished for daily con- 
sumption on land, and were never subjected to 
sea risk, because I do not know how great a part 
of the debt was incurred on that account, nor 
indeed whether these supplies are included in the 
bond ; that may be a subject of distinction after- 
wards, if it can be sustained ; but it will be neces- 
sary that the fact should be established first on a 
reference to the registrar and merchants, which is 
the prayer of both parties, if the Court should be 
of opinion that the bond is not invalid. 

With respect to the sea stores, I see no reason Sem stores, par. 
for distinguishing them from any other supplies thesubLtooca 
that may be necessary for the service of the ^^^"^^uof^ 
ship ; " pour les depens de la nef) s*il y a besoin bottomry bond, 
de victuailler,'* — "in caus^ necessitatis, pro ser- 
vanda nave et bonis,'* according to the general 
definition given of these bonds by writers on mari- 
time law. The stores in this case were to be 
appropriated to the subsistence of the passengers, 
(who may be considered as cargo in this view,) 
and by whom a large payment had been made as 
passage money, in the nature of freight ; and if 
that money had been received for the benefit 
of the mortgagees under the assignment, it re- 
moves every ground of objection to the equitable 
operation of this bond, as against them, for the 
supplies of these provisions, if the bond shall be 
found otherwise to affect them. 

I come now to the principal objection of law, 
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as to the competency of the owner alone to give a 
bottomry bond, in a foreign country, for necessary 
supplies to the ship, without the concurrence of 
the master. There would be no doubt, I conceive, 
on this point according to the general principles 
of the maritime law in other countries, as they are 
laid down in books of the highest authority, by 
Pothier *, Emerigon t, VaUn t, and Bynkershoek. 5 
And although foreign writers combine the two de. 
scriptions of bottomry together, which may pro- 
duce some ambiguity as to particular expressions, 
I think the writers just referred to speak clearly 
to the same effect, as to privileged bonds of this 
nature granted for the necessities of the voyage, 
that they may be granted either by the owner or 
master, according to circumstances. 

With regard to the law of tliis country, the 
authority of a case decided in this Court in 1801, 
though without opposition, seems to establish tlie 
same principle, under circumstances in which the 
owner was also the master of the vessel. || It 
would be absurd, however, to suppose that he 
could be considered in both characters of owner 
and master, as in reference to several powers. 
The latter must be absorbed in the former. It 
would be a case indeed, in that view of it, of 
an owner without a master on board ; and, in the 
present case, there was a master on board ; but it 
goes a great length towards the circumstances of 
the present case ; and if it presents any distinction 
it might be this, — that where a master was present, 
he might deny the cause of necessity, or show 



* Vol. iii. p. 97. t Vol.ii. p. 3Y8. et seq. 

X Comm. de la Marine, liv. iii. tit. 5. art. 8. et seq. 

$ Vol. fi. p. 515. II Barbara, Chegwin, 4 Rob. !• 
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that the owner had other funds, or he miffht ira- P*'" ^r 

peach the sincerity of the transaction in any way ; 

and that might raise a material objection so far as ^tsaa* 
third parties were affected by the transaction. But, 
in the present case, the master has done neither of 
these ; lie has confirmed and adopted all the acts 
of the owner in demanding and receiving the 
supplies as essentially necessary for the completion 
of the voyage ; and he has failed to point out any 
other resources, or any substantial objection ; he has 
only refused to sign the bond for fear of pledging 
the mortgagees, as he conceived ; although he did 
not scruple to urge the delivery of the goods for 
the service of the ship', and the earning of a freight 
on their account. The possible distinction, there- 
fore, is as little substantial, and as purely formal, in 
this case as can be conceived. Adverting also to 
the authority which the owYier had always exercised 
in this ship, and with the consent of CockereU and 
Co. ; and in communication with them on the sub- 
ject of the repairs at Calcutta ; seeing that foreign 
writers expressly state that where there are more 
persons than one in authority, it may be doubtful 
which is master ; and that where there is a super- 
cargo, his authority might supersede the ordinary 
sailing master, it is very doubtful what effect is to 
be attributed to the mere refusal of the master, in 
such a case as this, to sign the bottomry bond. I 
must remember, too, that during the pendency of 
the suit to dispossess the master, it would have been 
very doubtful whether he could have acted with 
authority for this purpose. His acts might have 
been liable to more objections than those of the 
owner ; and it will not be the disposition of the 
Court to suppose a case, in which a ship would be 
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deprived of the resources of bottomry, which may 
be essential for the preservation of the interests of 
all concerned in the voyage ; and for that reason 
it is allowed to be virtually within the power of 
an acting master, though not appointed by the 
authority of the real master. 

The only doubt, which occurs to me on this 
point, arises from the limited jurisdiction allowed 
to this Court, which has been confined usually to 
the cases of bonds given by a master at a distance 
from the owners ; but that would be an objection 
rather to the jurisdiction of the Court, than to the 
essential quality of the bond ; and as the objection 
has not been raised, and may yet be raised, if it 
should be thought advisable, I shall not think it 
my duty to anticipate such an objection, after the 
cases to which I have referred, of bonds given by 
owners alone, and which have been sustained in 
this Court. I feel myself bound therefore to up- 
hold this bond. 

On the remaining question, how far it may 
afiect the demands of Cockerell and Co. with pri- 
•ority, I have already adverted to the operation of 
the bond in protecting their interests. It is .the 
general character of bottomry-bonds to supersede 
even former bonds of the same species, on the sup- 
position that they operate for the protection of .all 
prior interests. That must be held to be the effect 
of the bond in this instance ; and I think it jnay 
even be doubtful, whether the mortgagees might 
not be sued for such expenses in another form, if 
•the bond should be held not to affect them. For 
the reasons, however, which I have assigned, I 
^pronounce generally for the validity of this bond. 

Note. — The bond was paid without a reference 
to the registrar and merchants. 
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JOHN. Horn, February 6tb, 

18S0. 

I^HIS was an appeal from a decision of the Vice- in » cause of 
Admiralty Court of Gibraltar ^ where, on the ^S^m not 
27th of June 1827, proceedings had been com- ^'ti'^j?*^^ 
menced by William Cosens. attorney of William inbondjide 

•' , possession of 

Cole^ the asserted sole owner of the ship John, to a yessei uii it 
recover possession thereof from Jacinto Isnardy ,• wS^SHL only 
and on the 12th of November the Court pro- eond[S^J^ 
nounced for the legal title of Mr. Cole, and de- wgnmentofa 

^■^ Tessel ** A se^ 

creed to him the possession. On the 26th of cunty not re- 
November 1827, Isnardy alleged an appeal to the ^^S^|X^^*^ 
High Court of Admiralty ; but the power of at^ ^^tfht^not 
torney, authorizing his agent in this country to jurisdiction to 

1 ii>i • •-riTi'ii cUsturb the per- 

prosecute the appeal, did not arrive m England till son actually in 
the 1st of December 1828, nineteen days after the S^d!^i*^^bse- 
regular time for prosecuting an appeal had elapsed, ^^j^"^*' ^ 
On the 5th of December, on motion of counsel, case, because 
founded upon an affidavit to the effect, that Isnardy comes before it 
was prevented from obtaining from the Court at ^vi^^d^ 
Gibraltar the papers necessary to enable him sooner ini»jty Court 

, 1 . /• 1 /» which has ex- 

to prosecute the appeal, in consequence of the fever erased the ju- 
then lately prevalent at Gibraltar, the Court al- esp^UyMthS 
lowed the appeal to be prosecuted. An appear- Sidl'^t^^piJ^ 
ance was then given for Mr. Cole, the respondent, ^ warrant the 
under protest, alleging, that leave had been given tence reversed, 
to prosecute the appeal on an ea: parte statement, wiAde^- 
not borne out by the facts ; and that it being in "8®' 
the power of Isnardy to have prosecuted his ap- 
peal in due time, no sufficient ground was laid for 
the special indulgence of the Court. This protest, 
after . argument, was over-ruled, the Court observ- 
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'^^^^' ing, — " The period of twelve months for the pro- 

February 6ih, secutioii of an appeal is not a statutable period, 

but is a regulation growing out of the general law 

be"pSJ^utki^ of nations and of the civil law, and which it is in 

^nthrhl^^e ^^^ discretion of the Court to relax: in the present 

elapsed from case, the cxcess of time is not such as leads the 

the seDteoce 

the delay being Court to suppose that the party had intended to 
^oWaWe*d»- abandon his appeal; and he alleges that he has 
cumstances. bccu prevented from the due prosecution of it only 

by the plague or fever which raged so violently at 
Gibraltar, as to interrupt all business, and which 
prevented him from obtaining the papers. Some 
doubt is raised as to the sincerity of this excuse, 
but there is no dispute as to the state of the 
garrison ; and the papers were actually sent before 
the expiration of the year, and arrived within a 
month afterwards. These circumstances induce 
me not to depart from my former order, and I 
overrule the protest.'* 

Mr. Cole having appeared absolutely, the cause 
was argued, on his behalf, by Phillimore and -4(/- 
dams ; and by the King*s Advocate and Lushing^ 
ton for the appellant. 

Judgment. 
Sir Christopher Robinson. — This is a case of 
appeal from the Vice- Admiralty Court of Gibraltarr 
in a suit of possession, instituted there on the part 
of the asserted owner, to recover possession of this 
vessel out of the hands of another asserted owner, 
who had purchased the vessel in March 1825, from 
the British consul at Malaga. The circumstances 
are very complicated, and the evidence is not sa 
clear and distinct as the Court is in the habit of 
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requiring in cases of this nature. When I have ^^^' 
stated the principal facts of the case, two questions February eth, 
will arise : 1st, Whether the Vice- Admiralty Court 
was justified in disturbing the possession in point 
of jurisdiction ; and, 2dly, If it was, whether that 
Court has rightly decided .the question of title in 
transferring the possession to Mr. Cole, the asserted 
original owner. 

The vessel was arrested at Gibraltar^ under the 
authority of the Vice-Admiralty Court, in June 
1827: a libel was given in on tlie part of Mr. Cofe, al- 
leging a transfer to him by bill of sale from Mr. John 
Maclean, a merchant at Gibraltar, on or about the 
23d of June 1820; and that he. Cole, had not since 
sold, transferred, or otherwise parted with his in- 
terest. In proof of these averments a bill of sale 
is exhibited, and a copy of the certificate of the 
former register, bearing an indorsement made by 
the British consul on the 12th of July 1820, at 
Malaga, certifying that it had been made to appear 
to him, by a bill of sale, that the vessel belonged to 
Mr. Cole. Two witnesses are examined ; Horn, 
the master, in June 1827, who speaks only to his 
appointment by Mr. Isnardy, and to the character 
of the vessel at that time ; and Stokes, the broker, 
who prepared the bill of sale, and who speaks to 
that fact 

The bill of sale purports to transfer the vessel 
to Cole from Maclean for the sum of 7500 hard 
dollars, and it is in the usual terms, but it has no 
date. It is said that this is a clerical error, and it 
may be so, as I perceive the alleged transfer in 
June 1820 is admitted in the adverse plea. It is, 
however, an apparent defect ; and I notice it 
rather, because there are passages in the evidence. 
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J°*"^' to which I shall presently advert, that make it 
February 6th, doubtful at what time the bill of sale was actually 
executed : and some of the arguments have been 
founded on the date of the transaction ; it being 
maintained on one side, that there having been a 
previous sale by Maclean to Mr. Weeks of Malaga^ 
in the beginning oi* June 1820, and possession given 
to him, no power remained in Maclean to make the 
alleged transfer to Cole on the 23d of June 1820; 
and, on the other side, it is said, that Cole having 
obtained a bill of sale from Maclean^ no private 
agreement could give Weeks any right of property 
from which Isnardi/*s title could be derived. I 
shall state the evidence that relates to this doubt as 
to the date when I examine the correspondence. 

On the part of Isnardy an allegation was ad- 
mitted, denying the sale to Cole for a valuable con- 
sideration, and pleading that a colourable document 
in the nature of a transfer of the vessel was exe- 
cuted to Cole by Maclean in June 1820 ; and that, 
with the full knowledge and consent of Cbfe, the 
vessel was transferred to various owners, and par- 
ticularly to Mr. Marky the British Consul at Ma- 
laga ; and by him to the appellant on the 23d of 
March 1825; and that the vessel had been held 
ever since by the appellant, and employed as a 
Gibraltar vessel under the proper documents 
granted by the governor. 

It is not necessary to examine, in the first in- 
stance, the title of a person in actual and bond 
Jide ownership and possession of a vessel till it is 
impeached : and it is not asserted that Isnardjf% 
title is otherwise defective, than as it may be super- 
seded by Cofe's anterior title. Cole^ therefore, must 
succeed by the strength of his own title, and not 
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by objections to the course of transfer to Isnardy : ^^^^' 
and I shall assume, for the present, that it is not ^'^^T^ ^^' 
necessary for me to examine more particularly that 
part of the case. 

The witnesses, who have been examined by 
Isnardyy are persons well qualified to give inform- 
ation respecting the alleged transfer, though the 
Court has to lament that their evidence, either 
owing to the manner of taking it, or to some other 
cause, is not so satisfactory as might be desired. 
These witnesses are, CosenSy tlie agent and former 
partner of Cole ; Stokes^ the notary ; Sa?ideman, 
the confidential clerk of Maclean ; FemSy the clerk 
of Weeks ; and Risorij one of the original British 
owners of the vessel in 1819, and who was ap- 
pointed master by Weeks. 

Cosens says, " that he received the bill of sale 
from Weeks on the 13th of July 1820; that it was 
made as the security for a debt due from Weeks to 
Cofe, and also for the purpose of obtaining a British 
register: that Cole never attempted to take pos- 
session of the vessel, or otherwise acted as owner ; 
but he adds, that was deferred till the vessel should 
arrive in England^ to which country it was re- 
peatedly represented by Weeks that the vessel 
should go ; he says. Cole did not receive the earn- 
ings of the vessel, or pay any of her expenses.** 
Stokes says, ** the bill of sale was prepared from in- 
structions given to him by Maclean and Cole^ and 
that it was executed about the 23d of June 1820, 
and was then left with Gray and Co.** It seems, 
therefore, not to have been transmitted to Cole^ nor 
delivered to Cosens at that time. Sandeman says, 
" the transfer was made to WeekSy and the purchase- 
money paid by him j that possession was given to 
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^^^^ Weeks at Malaga, where the vessel was then lying ; 
February 6th, and that, by Wecks* direction, a bill of sale was 
afterwards executed by Maclean to Cole.^^ Ferns 
speaks to a similar effect. Rixon was appointed 
master of the vessel by Weeks, after the trans- 
fer to him in June 1820: he received his wages 
from Weeks, and has still a demand for some part 
that remained unpaid : he navigated the vessel on 
two voyages to the Havannah, as he says, under 
her former papers in the service of Weeks ; the 
vessel was afterwards put under Spanish colours in 
1821, when another colourable bill of sale was made 
by Maclean to a Spanish house, and by that house 
to Weeks ; and the original English register was 
transmitted by Rixon to the custom house in Lon^ 
don, in order to procure its cancellation. I cannot 
understand how the vessel could have been so long 
navigated, as he describes, under her former papers 
without some fraud or abuse of the register acts*: 
but I shall not enter into that question. Rixon 
considered Weeks to be the owner, and had no 
communication with Cole. 

This is the substance of the parol evidence : — 
it describes the transfer to have been made only, 
at the utmost, as a security or mortgage for a 
debt So far as I can judge from the correspond- 
ence annexed to Cosens" evidence, the debt from 
Weeks to Cole was not due in Julj/ 1820 ; since in 
his letter of that date he speaks of balances, and 
remittances, as if the accounts were then clear: 
and it is not till the 28th of October of that year, 
that, in a letter to Cole, Weeks, after mentioning 

* 26G. S. C.60. 34 G.3. c. 68. s.22. These have been re- 
pealed by 6 6» 4. c. 1 10. 7 G. 4. c. 48. 
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" heavy drafts he has made on his London house/* J°"^- 
there follows this passage : " You have the brig February 6th, 
John^ so that we conceive you have full satis- 
faction." It does not appear how these observ- 
ations were received by Cole ; and it is a defect in 
the production of extracts from the correspond- 
ence that it is not accompanied by an averment 
that all letters, or parts of letters applying to the 
subject, are produced. Without such assurance the 
Court cannot feel itself in possession of the whole 
evidence that may properly belong to this case. 

There is another passage in Weeks' letter of 
the 12th of July relating to the bill of sale then 
sent to Cosens — it runs thus : " There is the bill 
of sale (for the John) from Mr. Maclean to Mr. 
Cofe, which pray forward by some safe convey- 
ance. The register has an indorsement of which 
we give you copy; — and now we wish to know 
what sort of alteration in her papers should be 
made, and how a new register is to be procured, 
A copy of the old register is to be in the bill of 
sale.** These are strange directions to be given 
for prospective acts at that time, relating to a 
vessel which is supposed to have been actually 
transferred to Cole from Maclean^ by bill of sale, 
on the 23d of June ; and this is the first passage 
in the evidence, to which I before alluded, that 
throws a doubt on the real date of that instrument 
The bill of sale thus sent to Cosens must have 
been a draft only, or direction for a bill of sale, 
as some things are specified as then to be done, 
and to be inserted in that instrument. And there 
is a passage in a letter of Cosens\ of the 14th of 
August 1820, that still further confirms that sup- 
position. Cosens then writes : " Brig John^ — 
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^°^^' there is Mr. Maclean*s answer, with the bill of 
February 6th, sole.** This is inconsisteiit with the supposition 

2830. 

that the bill of sale had been executed on the 
20th of June, or even with the account given by 
Cosens that he had received it in July ; but it does 
accord very well with the account given by Mr. 
Sandemarij ** that the transfer was first made to 
Weeks, and by his direction a bill of sale was 
afterwards made by Maclean to Cole.*^ 

In the correspondence of Cole, Cosens and Co., 
there are two other passages on which also some 
observation arises. In a letter of the 22d of Sep' 
tember 18Q0, Cole writes thus to Weeks: — "If 
the bill of sale is properly executed, we do not see 
any necessity for the vessel coming to England 
merely to obtain a new register ; neither do we 
anticipate the least difficulty in this respect, if a 
loss occurs, and we have to recover of the under- 
writers." Cole here discourages the sending the 
vessel to England^ which does not agree with the 
excuse made by Cosens for his delay in taking 
possession. And the observation goes further, as 
it implies an acquiescence and consent that the 
vessel should continue in the possession of Weeks; 
and there is no appearance of any remonstrance 
or declaration to the contrary. There is another 
passage to the same effect in a letter of the 27th of 
March 1821, when the vessel had been put under 
Spanish colours, under the bill of sale executed by 
Maclean to a Spaniard, and from him to Weeks. 
It is a letter from Cosens to Weeks, in which he 
thus writes from Gibraltar : " Manchego (viz. the 
Spanish name given to the John). The wind is 
contrary for her, but we hope she will have a good 
voyage notwithstanding. We have paid for the 
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following items to your debit." This implies a ^^^' 
further acquiescence in the ostensible ownership of February 6Ui» 
fFeekSf after the vessel had assumed a Spanish 
character, and had sailed apparently from GibraU 
toTy where Cosens resided, on a voyage to the 
Spanish colonies. It was argued, in answer to the 
objection that Cole had never taken possession, that 
it did not appear that he had the opportunity, or 
that the vessel was not withheld from him by 
Weeks by fraud, or under an adverse title. But 
these passages refute that argument. 

On this view of the evidence, it is impossible to 
deny that there is much obscurity hanging over 
this transaction, both as to its nature and character, 
and as to the time of its execution. It is at most 
but a conditional assignment for a debt, not re- 
duced to possession, nor clothed with any one act 
of ownership : on the contrary, the ship remained 
in the hands of fVeekSj from whom the asserted 
interest proceeded undoubtedly, if not the title. 
And it is by no means clear that Maclean had any 
right in the vessel by which he could make a legal 
transfer to Coley after he had parted with the in- 
terest, and given possession of the vessel to Weeks, 
in the manner described by the witnesses. But it 
is said, that the bill of sale is absolute in its terms 
and effect, and that the title passed thereby to 
Cole, and has not been since divested ; and cases 
have been cited to establish that position.* These 
cases are very different from the present in the 
main point They decided for the title, according 

• Curtis V. Perry, 6 Ves. 739. Ex parte Haughton, 17 Ves. 
^51. Dixon T. Ewartf S Merivale, 822. The Sisters^ S Bob. 
155. 

VOL. II, Y 
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Jo"»' to the bill of sale and certificate of registry, in ex- 
Ftkrut^ 61b, elusion of othcF intcrcsts ; but they all agree in 
^**^'' this, that there was no visible ownership in any 
one else opposed to the asserted title under the bill 
of sale ; and that is a material distinction. That 
circumstance is noticed in the terms of the judg- 
ment in Curtis v. Perry ; and in the Sisters^ the 
learned Judge draws the same conclusion from the 
evidence. The case of Di^ron v. Ewart has been 
principally relied on, as deciding that the transfer 
of a ship at sea vests the property in the vendee ; 
liable only to be divested by the neglect of the ven- 
dor to make the endorsement on the certificate of 
registry within the ten days after the return of the 
ship into port. That dictum related to a sale of a 
vessel at sea in satisfaction of a debt, and to the fact 
of an intervening bankruptcy in the vendor be- 
fore the return of the ship, and before the en* 
dorsement could be made on the register. How- 
ever true and correct, therefore, the dictum might 
be with reference to those circumstances, it does 
not appear to me to furnish any authority that is 
applicable to this case. As there was no diversity 
of ownership appearing, the question arose between 
the assignees of the vendor and the purchaser, 
claiming under the same original title. 

What, then, is the jurisdiction of the Admiralty 
Courts in such a case as the present ? The prin- 
ciples of limitation are laid down by my. predeces- 
sor very fully in two cases that have been cited* ; 
and it will be more convenient to adopt his words 
than to multiply distinctions on this point. In the 
Tilt, Lord Stoxvell says, after many other obscrv- 



• The Warrior^ 2 Dod. 288. The Pitt, vol. i. p. 242. 
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ations, " There may be incidental matters, such as ^^^^* 

repairs and other expenses, requiring the applica- F^ry;^ ^i 

tion of equitable principles which the Court may 

not feel itself competent to administer : I may, 

therefore, lay it down as a rule for the conduct of 

this Court, that it is only in simple cases which 

speak for themselves that it can act with effect ; 

but in those which, being complex, require a long 

and minute investigation, it cannot proceed with 

safety/* 

Both those cases are much stronger than the 
present, and much clearer in the original title, 
being cases of vessels sold under distress abroad, 
and in which no doubt existed as to the original 
title ; yet my predecessor declined to interfere. 
In a cause of conditional assignment I have myself 
done the same.* 

The utmost that can be said of this title, under 
the most favourable view of the evidence, is, that 
it was a security for a debt, or conditional assign^ 
ment, or mortgage of the vessel, not reduced to 
possession, though in absolute terms. I can have 
DO doubt on the point of jurisdiction, that this is 
not a case in which this Court would have pro* 
ceeded to disturb the possession. But it is said, 
although this Court might not have entertained a 
suit of this kind, brought before it in its original 
jurisdiction, it will act with greater latitude and 
liberality in judging of the acts of the inferior 
court, and will be desirous to decide the case on 
its merits rather than on a point of form. The 
Court certainly would do so on mere form ; but I 
cannot consider the power of the Court to disturb 
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^^^^' the possession to be mere form, but rather a very 
'febrtMfyetbf Substantial part of the question before mej and a 

loose determination on my part on this point could 
not fail to increase proceedings of the same kind 
in the widely-extended Vice- Admiralty Courts of 
this country in distant parts of the world. The 
mischief of encouraging such a practice would be 
much greater than any inconvenience that might 
attend the exceeding of jurisdiction with which 
this Court might be chargeable in an original 
case, which might be either sanctioned or cor- 
rected by the superior Courts in a short time. 
But in cases arising in distant settlements much 
time must elapse, and great inconvenience must be 
occasioned to the party, before such an error can 
be set right by appeal. 

For these reasons, I feel myself bound to decide 
this case distinctly on the question of jurisdiction; 
saying, at the same time, that if I were disposed 
to go further, and decide on the merits, I do not 
see any conclusion to which I should be likely to 
arrive, that would support the sentence. I can 
safely say that I could not decide in favour of 
Mr. Cole^s title, such as it appears on these pro- 
ceedings; and it would require a stronger power 
of construction than this Couit possesses, and the 
means of obtaining much further information than 
I can derive from this evidence, to form a more 
positive opinion on the bare title of property which 
is said to exist in Mr. Cole under this bill of sale. 
I must, therefore, reverse the sentence, and pro- 
nounce for the restitution of the vessel to the 
former possessor. And, as he has been dispos- 
sessed of his vessel, which has been in the hands 
of Mr. Cole^^^ I am informed, under the sentence 
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for two or three years, I should not do full justice J^w»- 



if I did not pronounce also for compensation, in Febmafyedi, 
the nature of demurrage, and refer the amount to ^^^ 
the registrar and merchants. I decree this not as 
vindictive damages, but as virtually a part of the 
interest in dispute. I do not condemn the party 
in costs, as it is not usual in reversing a sentence, 
unless under special circumstances. I am willing 
to presume that every thing has been done from 
proper motives ; but, as I think the judgment of 
the Court below is founded on erroneous principles, 
or on incorrect information, it is my duty to re* 
verse it, and award to the party such relief as may 
amount to an equitable compensation for the injury 
which he has sustained. 



ZEPHERINA. Lima. 

THIS was a slave trader captured on the 14th of 
September 1828, after a joint chase by H.M.S. 
Primrose^ and H. M. armed brig Black Joke^ at- 
tached to and acting as a tender to H. M.S. Sybille^ 
W. A. Collier^ commander, the commodore of the 
squadron on the coast of Africa, and officered and 
manned from the Sybille. On a monition having 
been served calling upon the commander, officers, 
and crew of the Primrose to shew cause why the 
Sybille should not share conjointly with the Prim- 
rose and the Black Joke, the interest of the Sybille 
was denied, and was pleaded in an allegation dcr 

T 3 
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In joint cap- 
tures, only the 
actual force 
present shares 
in the prise : 
therefore when 
a tender of one 
ship was joint 
captor with an-* 
other ship, the 
prize was shared 

proportionably 
between the 
capturing ship 
and the tender; 
but the tender's 
share, under 
the Order in 
Council, 30th 
of June 1827, 
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ZEttiMNA. tailing the chase and capture, as set forth in the 
JUmah 9d, logs of the Pfiwrose and Black Joke. * 

The King's Advocate and PJulUmore for the 
!L^"SL'*'' Primrose. 

among toe 

whole of the Dodsofi and Addams for the Svbilk. 

■aip*s company. ^ 

Judgment. 

Sir Christopher jRoWn^tw.— This is a claim of 
joint capture on the part of H. M. S. the Sjfbillej to 
share in the proceeds of the captured vessel, and 
in the bounty granted for slaves, in wtue of the 
co-operation of the hired armed tender, the Black 
Joke J which was a joint chaser, and, in some sense, 
as maintained in the argument, an actual capton 
The connection between the Sybille and the tender 
is established by the authority of the Admiralty ; 
and, therefore, no question arises on that point; 
and the interest of the tender, or of the SybiUe, in 
the proportion of the tender's force, is not denied. 

The whole question depends on the construction 
of the Order in Council of the 30th oijune 1827, 
for the distribution of such captures, which directs, 
■' that all rewards for arrests and seizures made 
by tenders employed by the order of the Lrord 
High Admiral, or of the commissioners for exe- 
cuting that office for the time being, or by boats 
or officers belonging to and detached from H. M. 
ships and vessels, are to be shared by the officers 
and men of the ship or vessel to which such boats 
or officers belong, in the same manner as if the 
seizure was made by the said ship or vessel/* It 



* The log of the Blach Joke was, upon the allegation coming 
on for debate, opposed as inadmissible, and rejected by the 
Court. 



THE HIGH COURT OF ADMIRALTY. 919 

I 

is said that these terms are absolute, and entitle ^'^°'*"^^' 
the Sybille to share as if the capture had been idarck^, 
made by that ship herself; and much stress is laid 
on the averment that the Black Joke is to be con- 
sidered as an actual captor, and not merely as a 
constructive joint captor, from being only in sight. 
In the case of the Aviso • my predecessor doubted 
whether the mere constructive service of beins: in 
sight alone, would be applicable to the capture of 
slave ships under the conventions with foreign 
powers; and, therefore, all claims of joint capture 
in this class of cases must partake of the merit of 
actual assistance and of actual capture, so far as 
that term can be applied to any other than the imme- 
diate taker. But there is no question of that kind 
raised in this case, as the services are admitted to be 
those of efficient co-operation in the chase and in 
the capture. But, as it will be convenient to clear 
away ail ambiguity in the use of the terms, I will 
briefly refer to the facts of the case. 

The prize was a Brazilian slave ship, liable to 
capture under the convention with Brazil^ and 
has been condemned at Sierra Leone by the J?ri- 
tish and Brazilian mixed commission under the 
treaty. She had been discovered by the Primrose 
about nine o'clock in the morning, and had been 
chased throughout the day ; but as the chase was 
to windward, it is said the Primrose had not 
gained much on her, and would probably not have 
come up with her before night. About three 
o'clock in the afternoon the Black Joke came in 
sight from another quarter ; she joined in the 
chase, and assisted materially in causing the prize 
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ZwnaMxM^ to change her course in the direction of the Prim-* 
M»ek 2dt rose ; and about six in the evening, the three ves^ 
sels were within half a mile of each other, when 
the Primrose fired, and the prize struck or surren- 
dered to the Primrose. Both ships came up to 
the prize, and some of the crew of the Black Joke 
were put on board, as part of the prize crew, to 
conduct her to Sierra Leone ; and there is no 
doubt that the tender was actually contributing to 
the capture, and, in that sense, an actual joint 
capton 

But the counsel for the Sybille attribute to this 
case, under the term ^^ actual captor,'' ail the con- 
sequences that would attend a sole and exclusive 
capture by a tender attached to one of H. M. ships. 
They admit there might be a difierence in cases of 
mere constructive assistance j but they contend 
that the words of the order are imperative in re- 
spect to seizures made hy tenders^ and that this 
seizure was so made by the Black Joke. But, in 
jorder to see in what sense the terms relied upon 
fiire to be interpreted, it may be proper to inquire, 
what are the principles of law appUcable to such 
xBases, independent of the order ? It has, I believe, 
been the invariable practice of the prize courts to 
hold jpiqt captors entitled to share according to their 
respective forces present at the capture ; and where 
efficient services have been rendered by tenders 
not attached, as in the case of the Melomane^^ or 
hy other non-commissioned vessels, the condemn- 
ation of their proportion, so calculated, has passed 
to the Admiralty ; but no greater proportion has 
€ver so passed, in cases of joint capture, than ac- 

♦ 5J2a5.41- 
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col'ding to the amount of force present, and so 
contributing to the capture. That has been the 
invariable rule of practice, and is agreeable to the 
principles of natural equity and justice. If that is 
admitted, and I have not heard it contradicted, it 
will afford a rule of construction to the order, if it 
is ambiguous or obscure ; and it will be my duty 
not to depart from so equitable a principle, unless 
constrained by terms that are perfectly clear and 
unequivocal. 

The clause referred to appears first in that part 
of the order which relates to revenue seizures, in 
which the incidents of joint capture are not gene- 
rally contemplated. It is afterwards applied to 
slave cases by general reference ; and there may 
. be something, perhaps, in this consideration that 
points rather to a limited interpretation of its terms. 
That clause directs, " that seizures made by ten- 
ders shall be shared with the ship to which the 
tender belongs, as if the ship had made the cap- 
ture.** " Seizures made by tenders " may be either 
such as are made by tenders alone, or in the pro- 
portion attributed to tenders in cases of joint cap- 
ture. It is not necessary to go further to put an 
adequate construction on the terms of the order. 
In the former class of cases, it may be truly said> 
in the words of Lord Stowell, " When a ship takes 
by her boats or tender, she does all she could have 
done if present.** But in joint capture the conse- 
quence may not be the same, as the contest may 
be more severe and dangerous to the joint captor 
than it would have been if the ship herself had 
been present. When it is said, therefore, that by 
the terms of the order the ship is to be considered 
as present, it should be remembered, that cannot 
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be, to the effect of rendering equal service ; and it 
would be unjust to the joint captor to adopt that 
construction for the purpose of giving to another 
party a share in the prize, disproportioned to the 
force actually contributing to the capture. But 
in applying the order only to such proportions 
of seizures as may be attributed to the assistance 
rendered by tenders in cases of joint capture, no 
injustice will be done. The order is, indeed, in 
this respect, only declaratory of the general prin- 
ciple of law, and may, therefore, be more safely in- 
terpreted by it If the order could be applied more 
absolutely and without qualification, the same ar- 
gument might be used to entitle the whole ship's 
crew, even in cases of a wilful departure of the 
ship from the scene of action, in pursuit of some 
other object, which would be unreasonable, and 
contrary to all principle. 

Something has been said of the hardship sus- 
tained by the tender, in having her small propor- 
tion distributed with the whole crew ; but that, I 
conceive, to have been the state of the old law ; 
and there is, I presume, some reciprocity between 
parties so detached, which may further remove this 
objection. On the whole, I am clearly of opinion 
that this allegation will not entitle the Sj/biUe to 
share in the manner pleaded, and, therefore, it will 
be of no use to admit it to proof. 

Allegation rejected. 



On the 12th of November an application, that 
the expenses incurred on behalf of the SybiUe 
should be paid out of the bounties, was opposed 
and rejected. 
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GENERAL PALMER. Thomas. ^ff^^^^ 

THIS was an appeal from an award of five com- The court, on 

A. . . , . ^ appeal from an 

missioners or the cinque ports, m a case ot award of sai- 
salvage rendered off Margate to a valuable East Sf^wli^T^- 
India homeward bound ship, upwards of 500 tons «deringthe 

* '^ amount ei- 

burthen. The award detailed the circumstances, cessire, as the 
from which it did not appear, that there had been be^n^ttend^ 
any material disputes before the commissioners re- ^^^^^^ 
specting the facts, or that any proofs had been ■^^^''^'^J^ 
submitted to them beyond the respective state- costs, 
ments of the salvors and of the captain ; but, on 
the appeal, an act on petition supported by affi- 
davits was introduced. * 

It appeared from the commissioners' award, that 
the ship had anchored off Margate on the 22d of 
November 1829; on the night of that day the 
weather became very squally, and the wind blew a 
hurricane during the whole of the next day : and on 
the morning of the 24th, the ship parted from her 
small bower anchor. The master hoisted a signal 
for an anchor and cable, which was interpreted to be 
a signal of distress ; and two luggers, the Liberty 
and King George of Margate, put off to her assist- 
ance. Six men from the Liberty went on board, 
and the King George returned for an anchor and 

^— i— i^i— .^— — . II I -^— 111 ■ ■! ■■■!■■■ ■■■ 

* Upon the opening of the case the Court observed, that it On an appeal 
was improper to treat an appeal of this nature as open to the oTiMilniff ^n^ 
introduction of fresh matter by act on petition, and affidavits matter should 
de novo : that it was a practice which ought to be discouraged, "o' be intro- 
and should not again be resorted to without an application to special TnTe 
the Court. from the Courts 
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GsirnAt chain cable. The pilot, who had come on board 

. '■ — in the DownSy then advised that the ship should be 

LB^f ' run on the mud in Whitstable Bay^ about eighteen 
miles above Margate ; and the men of the Liberty 
undertook that charge, and performed it success, 
fully. After lying there in safety for two days, the 
ship was assisted by a steam boat and removed to 
London without damage. The King George j being 
unable to carry out the anchor and cable, from the 
weight thereof and the state of the weather, em- 
ployed another lugger to take part of the cable, 
and they, at great risk, proceeded together to the 
ship ; and in the afternoon of the same day de^ 
livered the anchor and cable on board. The ship 
and cargo were valued at 30,000/. : the salvors were 
in number fifty-one, and the commissioners awarded 
1000/. generally to all the salvors. The owners 
appealed, and made a tender of 5001. 

The King^s Advocate and PhilUmore in support 
of the appeal. 

Dodson and Addams for the salvors. 

Judgment. 
Sir Christopher Robinson — after recapitulating 
the above facts, — observed, that the award was 
favlty in not having discriminated more par* 
ticularly between the services of the different 
parties. One lugger never approached the ship- 
before she was safe on shore, and then only for the 
purpose of helping to bring out the chain cable. 
The King George could not be said to have done 
much more, though that lugger had gone off to the 
ship on the signal made by the master : yet all 
three boats and their crews, amounting to fifty-one 
/men, were treated on the same footing as principal 
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salvorSy as in a case of common service, by which 
the award was necessarily increased. The services 
of the Liberty were important, and, to a certain 
extent, highly meritorious. To steer a large and 
valuable ship, full of cargo and passengers, for a 
considerable distance, for the purpose of laying her 
on shore, was a service of responsibility which re- 
quired experience, firmness of mind, and great 
promptitude and vigilance to execute it success- 
fully. So far the principal salvors were entitled to 
be considered as highly meritorious. Still it was a 
limited service, not attended by much labour or 
danger. If the case had been originally before the 
Court, it would not have given more than the sum 
tendered ; but would have made a different dis- 
tribution of the sum. As this had not been done 
below, and as the case had hitherto proceeded as a 
common interest, this Court would not now disturb 
the award in that respect. But thinking the tender 
sufficient, the Court should reverse the amount 
of the award and give 500/., with an additional 
100/. to the Liberty for the services she had 
rendered, with the expenses incurred both in this 
Court and before the commissioners. 



GlKKKAL 

Palmke. 

iToy 22d, 
1830. 



Award reversed. 
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;hLne i6ih, ADAH. Martin. 

1830. 

A ship arriving 'pHIS was a case of pilotage service. This ves- 
ofthe Went sel, drawing eleven feet water, and of 147 tons, 

t^tf tote was conducted by a Cinque Port pilot from Dun- 
thTd'c^s'SLt S^^^^^ *^ London ; and on her arrival at BlackwaU^ 
tide, is not owing to the state of the tide, she could not be 
the tobie of reccivcd within the West India Docks^ her place 
toanqIJl**Port ^^ destination, until the following day : she was 
pUou annexed accordingly moored at the entrance of the docks 
c. 125. to an till the ucxt day at noon, when she entered the 
^lotage^ docks. The pilot claimed 15^. in addition to his 
tfi^^t tidJ^** principal wages, as an usual remuneration for the 

delay that had intervened between the ship's ar- 
rival and her final mooring in the docks.* 
PhUUmorey for the pilot. 
DodsoJii contr^. 



* When the pilot quitted the vessel, the master gave him an 
order upon the owner's agent for 12/. 45. 9d.^ his regular wages, 
and for a further sum of 155. for *• docking.** 

The 6 G.4. c. 125. (pilotage act) s.'lB. directs: " And be it 
further enacted, that from and after the passing of this act, the 
respective rates or prices hereinafter enumerated in the tables 
marked (A and B) respectively in the schedule marked (A) 
to this act annexed, shall and may be lawfully demanded and 
received by any pilot licensed or to be licensed by the cor- 
poration of the Trinity House or by the lord warden of the 
Cinque Ports and constable of Dover Castle for the time being, 
or his lieutenant for the time being respectively, for the pilot- 
ing or conducting of any ship or vessel from place to place as 
expressed in the said tables respectively ; that is to say, the 
respective rates or prices enumerated in the said table marked 
(A) shall and may be demanded and received by any pilot 
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Judgment. ^^^^ 

Sir Christopher Robinson. — This is a claim for June i6ai» 
pilot services, in which neither the services nor the 
principal wages are disputed. But a question is 
raised respecting a demand of \5s. for docking the 
vessel on the day after her arrival, as the tide was too 
far spent, when she reached Blackwall^ to allow her 
then to go into dock : she was therefore moored 
at the entrance of the docks, and taken in the next 
day at two o'clock. It may be presumed, from 
the smallness of the immediate interest in litiga- 
tion, that the principal and real object of the par- 
ties is to obtain a construction of the 6 G. 4. c. 125., 
which regulates the pilot service, but does not 
provide specifically for a case like the present. 
The sum of 15^. is allowed in table (A)*, an- 
nexed to the act, for Trinity House pilots, for 



licensed or to be licensed by the said corporation, and the re- 
spective rates or prices enumerated in the said table marked 
(B), shall and may be demanded and received by any pilot 
licensed or to be licensed by the said lord warden of the Cinque 
Ports and constable of Dover Castle for the time being, or his 
lieutenant for the time being ; and no greater or less rates or 
prices, or other reward or emolument, shall under any pretence 
whatever be demanded, solicited, received, paid, or offered, 
than such rates or prices, on pain of forfeiting 10/. for every 
such oience, as well by the person demanding, soliciting, or 
receiving, as also by the person paying or offering such greater 
or less rate or price, reward or emolument." 

Section 26. provides, that the rates may be varied by the 
Trinity House and lord warden of the Cinque Ports respect- 
ively, with consent of the privy council. 

* In table (A) there were also different rates for pilotage 
from " Long Reach to Woolvoich or Blachoall ;** from Long 
Reach to moorings or London Docks" But in table (B) the 
rates were general, as from ** The Dotvns to Blackwall or 
London.** 
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Adah. removing a vessel ** from her moorings to a dry 
jwieieth, or wet dock;'* but there is no mention of dock 
or moorings in table (B) for Cinque Port pilots. 
I am inclined, however, to think, that these 
two tables, supplied from the two authorities of 
the Trinity House and the Corporation of the 
Cinque Port pilots, as relating to the same subject, 
ought to be considered together, and interpreted 
by the same rule, so far as may be consistent with 
their objects ; and, therefore, if I should think 
that any extra remuneration is due, I shall have 
no difficulty in adopting the allowance of 15s. as 
set forth in the Trinity House table. It is my in- 
tention, in the remarks which I shall have to make, 
to compare the two tables, and use them for mu- 
tual elucidation. As neither the act of parliament 
nor either of the tables in schedule (A) specifies 
this particular service, affidavits have been intro- 
duced to support the construction for which the 
parties severally contend. On the part of the 
pilot there is his own affidavit, and the affidavit 
of another Cinque Port pilot; and they swear, 
that whenever a ship has been docked not on the 
day of arrival, but on a subsequent day, an addi- 
tional remuneration of 15^. has been received. 
On the other side there are the affidavits of Messrs. 
GeddeSf the agents of the ship, who swear that 
they have never paid an additional remuneration, 
unless the vessel has been detained two or more 
days. On one side, therefore, docking on the day of 
arrival is admitted to be the duty of the pilot ; and 
on the other, docking after the second day is 
admitted to entitle him to compensation. That 
leaves this particular question undetermined ; and 
the only disputed point respects the docking oa 
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the next day, or the next working tide, as it may ^^'* 
be called, when the vessel cannot go in on the day -^^f** 
of arrival. 

It is inconvenient, undoubtedly, that such a 
question should have remained so long subject to 
such contradictory representations : and looking to 
the powers of the two corporations to make addi- 
tional regulations, I thought the question might 
have received an interpretation from some autho- 
rity exercised by them : and under that impression 
the Court gave leave to bring in further inform- 
ation to that effect Nothing, however, of that 
kind has been introduced ; and therefore the ques- 
tion must be decided on the statute and the sche- 
dules annexed, with such elucidation only as may 
be deduced from general principles of law. 

The 6 G. 4f. c. 125. is founded on a previous 
statute, 52 G. S. c. 39.j to which the schedule (B) 
was annexed verbatim as it now stands : from 
which I infer that it was probably a schedule in 
use even before that time, and not framed with 
reference to the changes introduced by the erec- 
tion of docks.* The Cinque Port table makes no 
mention of docks or moorings ; it assigns rates for 
pilotage to different stations, and sometimes at con- 
siderable intervals: it includes Blackwall and Xon- 
don in the same rate ; whereas the Trinity House 
schedule (A) joins Blackwall and Woolwich^ and 
gives a higher rate for << moorings or London 
Docks** In that schedule, therefore, the London 
Docks are assimilated to moorings, that is, I pre- 

• The West India Dock act is the 39 G. S. c. bux. The Lon- 
don Dock act the S9 G. 3. c. xlvii. 
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^'*^*' ^ume, the final moorings, which are usually con- 
JiMr^^n^ sidered as the termination of the voyage, and the 
completion of pilot service. 

From this jq)ecificatioH in the Trinity House 
.schedule, I infer that docking is to be considered 
as equivalent to ordinary moorings. That principle 
agrees with the oUigation to dock on the day d* 
arrival, as admitted by the pilots, and is conform- 
able to the general law. And I am inclined to 
apply the same te^ to this service under the Cinque 
Port schedule (B). What then has been done, that 
may be deemed equivalent to placing this vessel in 
4ock or at her general moorings? 

By the London Dock act it was not obligatory 
on all vessels to go into dock ; some might go to 
general moorings ; and I understand the schedule 
'm that act to be so fixed for docking when required, 
or for bringing the vessel to her proper moorings 
when she was not intended to go into dock. Id 
the West India Dock act, all West India vessels 
are required to go into the dock. The moorings 
At the entrance 0I' thone docks are apprc^riated to 
West India vessels ; and vessels goiti^ out are not 
allowed to remain at those moorings longer than 
twenty'^fbur hours. This vessel was moored there 
4ivowedly with the intention of going in at the 
Bext tide ; not being able to enter on the day of 
her arrival solely in consequence of the state of 
the tide. The difficulty which I fedl, tlilerefor^ is 
to say that this mooring could be considered ts 
-equivajient to the common mooring of ships at 
their final stations. If it is less than this, how 
can I add, in this case, to the rate fixed for the 
duty of bringing the vessel to her proper berth? 
It may happen that vessels may be prevented from 
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going into dock from various circumstances. The ^''^^^ 
dock may not be able to receive them, or the owner /M^2tthk 
may have some reason for delay. In such a <:ase 
it would be •eqoitable to hold that the navigation 
of a vessel had been completed^ so far as the duty 
of the pilot was concerned, upon arriving at tfas 
docks; and extra allowance might then become 
d«e, as is admitted by the agents. But when the 
docking is prevented on the day of arrival by the 
state of the tide only, in what does such delay 
di£kt from any other cause of delay occurring ift 
a«y other part of the voyage up the river ? It is 
not unworthy of remark, as observed in argument^ 
that it would he in the power of pilots to protract 
tile voyage according to the state of the tide, and 
so furnish a pretence ftu: claiming the extra allow* 
aiice in every instance. It would be a wholesome 
interpretation of their duty, therefore, as well as a 
reasonable oonstruction of the act of parliament^ 
to hold that the dot^^ of docking, as admitted to 
attach on the day of arrival, should extend to the 
next working tide after their arrival. Such an 
6xpo8itio«i of the act would be consistent with 
general principles, and harmonize very much with 
the representations given in the affidavits on both 
aides. It iK^ould confirm the obligation of docking 
at a proper and seasonable time» as admitted by 
the pilots; and it would at the same time give 
them the benefit of extra allowance for delays 
occasioned by incidents not connected wil^ the 
navigation, as admitted in the affidavits of the 
agents. The incidents of navigation must, I con« 
ceive, all come within the compass of twenty-four 
hours after arrival ; that is the precise period which 
t^ owners contend is included in the pilot service. 

z 2 
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^^^' The forty- second section imposes on pilots the db- 
jufuieth, ligation, under forfeiture of wages, of not leaving 
ships before they arrive at their place of destin* 
ation; and, though this may mean primarUy the 
general port of destination, I think it may be 
applied also to elucidate their duty in placing the 
ship at her proper station. The twenty-fifth section 
forbids all persons, under a penalty of 10/., from 
giving or receiving more than the rate provided 
by the act: and this suggests to the Court the 
duty of not increasing the rates of pilotage, from 
mere liberality of construction, in favour of a 
meritorious class of persons ; and reminds it, that if 
more was intended to be given by the schedules^ 
the deficiency may be supplied by the Corporation 
Boards, and that it will be done more safely in that 
way than by the authority of the Court. This 
consideration furnishes an answer also to the 
claim, as attempted to be sustained, on the ground 
that the master had reported it to the agent as due 
to the pilot Upon this part of the case it has 
been said, that the master was a stranger to the port 
of LondoUf and ignorant of the statute : he might 
be so ; but, whether he was or not, he could not 
authorize, on the part of the owners, the payment of 
more than the statute allows, without incurring the 
penalty of that statute. His consent^ therefore^ 
does not advance the case, but still leaves it to be 
decided by the proper construction of the act. 

Looking to the act of parliament, as it is explained 
in this schedule, and elucidated by the general 
principles of law, I do not feel myself justified in 
pronouncing for the demand. On the contrary, I 
think the service performed on the next day was 
included in the general duty of pilot as an incident 
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of navigation ; and, therefore, without prejudice to 

the claims of pilots in other cases, if they can sup- June leth, • 

port those claims by better authority derived from . . . 

the corporation's regulations, I pronounce for the 

tender of wages as made, without the additional 

15^., for docking. 



CITY OF EDINBURGH. Fraser. ^'^^.''''^ 

THIS was a claim of salvage, on the part of Ed- where pilots 
mund Dew and twenty-four boatmen of the afiurtruito 
port of Blakeney, in the county of Norfolk^ for ^^-^^ 
services alleged to have been rendered to the tre» during 
steam packet the City of Edinburgh^ on the 13th, then might be 
14th, and 15th of January 1830. The value of dlffiSty^and 
the vessel and cargo was 33,000/.; and bail was ^'^f^;^"*** 
originally given in 1500/. A tender of 15/. was there wm no 
made on the part of the owners, who imputed to whJTSi^ea. 
the men a wilful refusal to come off to the assist- J^^^S^*" 
ance of the vessel during the 13th and 14th, in ^ndf«rfor 

° the harbour, 

order that the distress might be increased, and the court, ai- 
their services enhanced: the owners further al- master^ pro!?**^ 
leged, that the service rendered on the 15th, after ^°"^<^ 
the storm had abated, and the vessel was nearly •counted only 
under weigh, did not exceed that of simple pilot- not to salvage; 
age, in bringing the vessel into harbour. th^^tend^m* 

The Court was attended by Capt Chapman and ^J^^^ 
Capt. Bradford^ two of the elder brethren of the **»« «»**• 
Trinity House. 

Addams for the salvors. 

The King^s Advocate and PhilUmore, conti*^. 
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Cm 99 The Court addressed the geatlemeB oi the Tri- 

^ — Dity House, and observed, — that the case, primd 
TSi. focicj exhibited this peculiar circumstance — it ap* 
peared from the salvors' own statement, that the 
vessel had been lying in sight off Elakeney^ about 
three miles from the harbour, during two daya^ 
with a signal of distress flying, and yet that no 
boat went to her assistance till the 15th, — - a fact 
hardly ever before appearing in the annals of that 
adventurous body of men — the coast pilots and 
boatmen of this country. This alone was sufficient 
to raise a doubts whether all had been done that 
ought to have been done to raise a claim of sal- 
vage, as promptitude was a very principal ingre- 
dient in such services. The acts done on the 15th 
were evidently in the character of pilots ; because 
the weather was then moderate^, and a Welh boat 
had arrived first : but one of the Blakeney boats 
claimed a right to supersede that boat under a 
local pilot act.^ It waa pleaded also by tbe 
owners, that the master declared at the time that 
he only wanted a pilot for Blakeney^ and would 
not even take one unless he was assured that 
there were thirteen feet of water on the bar, as he 
would otherwise go to the Humber. This state- 
ment was supported by tlie affidavits of some of the 
passengers on board, and it was not counterpleaded 
nor contradicted. Dew even admits that when he 
refused the o£fer of 10/. as pilot, he reqjoired oaly 
that the other boatmen, his companions, should he 
remunerated. 



* An action for salvage was also entered against the Cily rf 
Edinburgh on the part of twelve men of the port of WdU ; but 
the Court held that their claim did not exceed an ordinary 
pilot 8enrice# It therefore pronoipiced tsft 501.9 the sum ten- 
dered, and costs. 
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The immediate service on the 15th was there- „ *^y 

£lllllllkMMtt» 

fore principally of the nature of pilotage f but it —7——* 
was^ contended that they had first signaled the "iSSi****^ 
master to go back on his^ att^empt to enter the har- 
bour on the ISth ; that the men had continued on 
the watch for two nights, and had been prevented 
from going off only by the violence of the storm 
and the extreme danger of such an attempt ; that 
all these efforts^ therefore, and the service after- 
wards rendered on the 15 th, were to be considiered 
as a continued and combined salvage service^. On 
the other side it was alleged, that the men had 
delayed their assistance when it was wanted, say. 
ing that it was not worth while to go off till a 
signal of distress was hoisted ; and that the claim- 
ants had actually prevented, by force, one boat 
from going off to assist. That this last averment 
was not so distinctly pleaded and proved as it 
ought to have been : but the representation on the 
part of the owner was sufficiently supported by the 
ostensible circumstances of the case, to render it a 
question of very great importance in this class of 
cases, to establish how such conduct ought to be 
viewed by the Court There were contradictory 
affidavits as to the possibility of going off; the men 
asserted that the boats did go off on the first prac- 
ticable opportunity, and that they could not have 
gone before without almost certain destruction. 
The Court was glad, therefore, to be assisted in 
such a case by gentlemen conversant with the 
navigation of the coast, whose experience would 
enable them to appreciate duly every circunistance 
that might afford a test of the truth between such 
opposite statements. 

The Court was disposed to adopt the issue sug- 
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E^wMB. S^^'^^ i" th® argument for the salvors, viz. Whe- 
— — ther they did go off at the first opportunity that 
^1, could be fairly considered as practicable ; and it 
i¥0uld therefore propose to the gentlemen by 
whom the Court was assisted, these two questions: 
1st, Whether, in the state of wind and weather on 
the 13th and 14th, it was in the power of Dew and 
his associates to have gone off to the steam vessel 
during the days of the 13th and 14th, so as to 
have rendered assistance without extreme danger 
to themselves ? 2dly, Whether the wind and wea^ 
ther on the 15th were such as to expose them to so 
great risk and danger a3 should increase the ordi* 
pary rate of pilotage ? 

The Trinity Masters answered, — that although 
there might be difficulty and danger in going off 
pn the 13th and 14th, yet it appeared to them that 
there had been a total want of ei^ertion, and no fair 
trial made to go off ; and that it was the duty of 
pilots always to make an attempt. On the second 
point, they were of opinion, that there was no 
danger whatever on the 15th, as the weather was 
moderate, and the wind fair for the harbour; and 
that the services performed were those of pilotage 
only. 

The Court concurred iq this opinion, and pro- 
nounced for the tender, on the ground that the 
boatman h^d not est^blii^hed a cl^im to salvage. 

On the subject of the expenses, the Court said 
that they were usually allowed : and though it 
could not, in this instance, but condemn the mo- 
tives under which it must be pregun^ed the boat- 
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men neglected to go off, yet that charge, and espe- ^j^^p^'^ 
cially the more criminal * constraint exercised on ■ 

the boat's crew who were attempting to go off to the ^^u 
assistance of the ship, was not brought forward so 
distinctly as it ought to have been. The master 
and owners made no complaint to the magistrates 
of Blakeney^ as they might have done, when that 
fact might have been more easily and effectually 
investigated on the spot. The tender for pilotage 
was made without any charge of misconduct : and 
it was not till the cause was far in progress in this 
Court, that the charge was introduced into the 
act on petition. Such a course of proceeding 
might be thought to throw some doubt or am- 
biguity over the facts ; or, if little doubt existed, 
it placed the facts in such a situation as did not 
induce the Court to exercise extreme severity, in 
laying on the salvors expenses that would very far 
exceed the remuneration which they have obtained. 
The Court, therefore, directed the owner to pay 
the expenses. 



* At the Admiralty sessions^ Old BaUey^ 21st of January 
1822, John Stebbens and others were indicted for a conspiracy 
to prevent certain persons, who were in a life-boat, from render* 
ing assistaqce to the brig Westmoreland (which had struck upon 
a sand)) in order \.o obtain a salvage for themselves, and to de- 
prive thp life-bpat's crew of a share, — and were convicted. 
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March Sd, 
1831. 

Where the 
master of a 
whaler, and a 
boat's crew of 
fiye men had 
gone, at the 
imminent peril 
of their Uyesy 
to assist a 
Tessel at sea 
dismasted, with 
the water 
making a 
breach over 
ber ; when they 
assisted in rig- 
ging a jury 
mast, and after- 
wards towed 
the vessel 
during six days 

to Pfymoutht 
the Court 
awarded, out 
of 7000^, 
1200/., vis. 
1001. to the 
owners for de- 
murrage, re- 
pairs, risks, and 
all expenses ; 
200^ to the 
master, and 
20^ to each 
boatman, and 
the rest of the 
crew to share 
the remainder 
according to 
their interest 
in the voyagCt 



JANE. Hudson. 

THIS was a case of salvage rendered to an- 
homeward bound West Indiamant the Jan^^ kt 
December 1830, occasioning the detention of the 
salving ship, a South Sea whaler, which accois- 
panied the vessel to England^ and inciHred a 
demurrage of three weeks, and other considerable 
expenses. The Jane was 250 tons^ and the Haver 
400 tons burthen ; and thirty-three men. Tlie 
agreed value of the Jane and her c2u*go was 7000/. 
The owners had tendered 500/., with all costs, as 
well as the expenses of the Rover's repairs. 

The King^s Advocate and Addam& for the 
salvors. 

Dodson and Matcham^ contr^ 

Judgment. 

Sir Christopher Robinson. — This is a claim of 
salvage, founded oa very meritorious services which 
are admitted; on all sides^ and therefore the Court 
has comparatively an easy duty to perform : it has 
only to fix and estabHsh the degree of merit, and 
the amount of reward consequent thereon, from 
evidence which is in some respects contradictory, 
but differing more in words and intention than ia 
reality and substance. 

It appears that the Jane was returning from 
Berbice with a cargo of West India produce, and 
had encountered violent gales on the 6th of De* 
cember^ which had dismasted her, broken in her 
bulwarks, and done other considerable damage. 
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She had put up a trysail, or spread some canvass^ 
by which she had continued on her voyage till the 
7th of* December, when a sea broke it away, and 
reduced her to a very helpless state. Three or 
four men were disabled from illness, and the rew 
maining crew, which consisted altogether of eleven 
persons, very much fatigued and dispirited. On 
the 8th of December the master and crew of the 
R&cer, an outward bound SoiUh Sea whaler, came 
in sight i and the account given by Chambers^ the 
master o£ that vessel, is to this effect. He says,. 
on first seeing the vessel at the distance of about 
tiiree miles, dismasted, with some of her erew on 
the rigging making signals, and others at the 
pump, he thought the vessel was waterlogged :- he 
does not say afterwards that she was actually so,, 
but that such was the impression which her first 
appearance made on his mind, -— that the sea was 
running tren>endously high, with a very heavy gale ; 
and it seems to have been a very fortunate circum*^ 
stance that the Rover was of that class of vessek 
that are particularly qualified to contend with 
rough and tempestuous seas, from their employ- 
ment in the whale fishery. The master further 
sayB, be asked his men whether they should go to 
the ship, and proposed that he would go himself if 
ethers would accompany him. The crew con- 
sented, and four or five men volunteered to gOi 
with him in the boat ; and so prepared were they 
to encounter danger, that, he says, they put off 
their heavy clothing, and strij^ed themselves to 
their shirts and trowsers, that they might have a 
better chance of saving themselves by swimming,, 
if the boat should be swamped. They rowed to 
windward about three quarters of a mile, a«id sikn 
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^^^*' ceeded with great difficulty in reaching the vesseL 
March 2d,. Chambers boarded the vessel at the stern, the boat 
not being able to approach her sides : the water 
was making a clear breach over the ship ; and the 
master asked Chambers how long he should stay in 
her, and whether he should take his crew out im- 
mediately, as it had been observed amongst them 
that the weather threatened another gale. A 
similar conversation passed also some time after- 
wards, when Chambers agreed to stay by the ship, 
and take her in tow when the weather should be- 
come more moderate. In the mean time the crew 
of the Jane proceeded, under his advice, and with 
his assistance, to put up something of a jury mast, 
with which the vessel was enabled to sail at the 
rate of two knots an hour. He says the master 
thanked him for coming on board ; that he con- 
sidered him as his deliverer ; and that he thought 
l)e was a madman when he first saw him lowering 
his boat. This is confirmed by the surgeon, and 
by the Plymouth pilot, to whom Hudson made the 
same declaration. But when the master comes 
to make his affidavit in this cause so late as the 
17th o^ February last, when the crew of the Rwer 
were gone away, he denies this expression, and 
many of the circumstances described by the master 
of the Rover^ appearing evidently to be actuated 
by a desire to reduce the merits of the salvors, 
for the purpose of lessening the claim of salvage 
against his owners. I am constrained to put this 
construction on his motives for giving an account 
so different from what he had before said in the 
presence of other witnesses. He denies that he 
had a signal of distress flying, and that the sea 
was making a breach over the ship. He says, pa 
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perceiving the Rovers who had her colours flying, ^^^^ 
he did the same to show his national character, ir<m:Asd, 
and that he only beckoned the salvors to come 
near that he might enquire the longitude, and 
speak to the persons on board : that when Cfiam^ 
hers asked with his trumpet whether he should 
come on board, he answered " -^^o," distinctly, 
three times; — though the surgeon says, he de- 
clared to him that when he saw the danger which 
the boat was in when she had got half way, he 
was sorry he had beckoned to them, as he was 
much alarmed for their safety. He denies also 
that he had any intention of leaving his ship, or 
that he asked the question ascribed to him, as in- 
timating a wish to be taken out ; on tiie contrary, 
he says. Chambers proposed that measure to him, 
and that he discouraged it, saying, << his ship was 
not in a condition that rendered it necessary, and 
that with assistance he should be able to reach a 
port :" but he admits,' that about noon, seeing the 
weather more threatening, he asked Chambers 
** what he would do with the crew, if he should be 
obliged to leave his ship, and where he would land 
them ; and Chambers replied, " at Madeira : '* and 
he also admits, that it was ultimately agreed that 
the Rover should stay by the Jane^ and take her 
in tow. Now, this is the only controverted part of 
the case. What passed afterwards was matter of 
fact Chambers returned to his ship : the vessels 
sailed together during the night, and the next 
morning the weather had become more moderate : 
ropes were passed to the Jane^ and she was taken 
in tow, and so brought first to the neighbourhood 
of Brestj and afterwards to Plymouth, where they 
arrived on the 14th of December, the Jane having 
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^^^^^ been so conducted to a place of safety from W» 
M^2d, loQgltude lO"", N. latitude 47% where the salvors 
first met with her. 

In weighing these contradictory statements, il 
will be proper to consider what agrees best willi the 
facts of the case, as they may be collected from the 
situation of the parties, and from soarces liable to 
no suspicion. When the master df the Jane swears 
that he answered ^ No," distinctly, diree times, 

and that be did not wish the salvors to go out of 
their course, I do not believe him, as such an 
assertion is inconsistent with the subsequent ooHk 
versations and agreement, which he admits. He 
had no right to draw them out of their course fcft 
such am insignificant purpose as t^at which he M* 
signs, and it is not probable that he should have 
attempted it. He says, \kie sea was not treuien- 
doQs, though it was high ; and that it did not blow 
a heavy gale. These are difierenoes of wonb, 
to which it is scarcely necessary to advert When 
he admits that he only expected to be able to 
reach a port with assistance, aiKl describes after- 
wards the agreement about towing as soon as 
the weather ^ould become moderate, he docs 
in substance admit all that the salvors have 8ah)» 
When he swears afterwards that his Bbip would 
not have been lost if the Rtover had not con>e up ; 
that he could have raised a jury-mast, and ki all 
probability reached Brest or Plymouth m safely 
without assistance, it is in direct opposition to \m 
own acts, as described in the former parts of his 
evidence. If he had any reasonable hope of reach^ 
ing Brest or Plymouth^ on receiving only such 
assistance as the Rwer might have afforded in 
pMStis^, in ^ few faoursy it was a duty to iiiHiielfy 
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and to all parties, to have done so, and not to have ^^^^> 
brought a valuable ship many hundred miles out -^^f^f,^' 
of her course^, unnecessarily, in his service. I thinks 
ther^re, thiU: he has sworn at least very disinge- 
nuously^ and I place very little reliance on any con- 
tradiction restii^ solely on his evidence. 

Without entering into further particulars, I have 
abated enough to warrant the conclusion, that the 
Jane M^as in a very perilous situation, and relieved 
from it by the very meritorious exertions of thq 
salvors ( and I think those services were rendered 
with very considerable risk and personal danger to 
the master and the men who accompanied him. 
As to the remaining part of the Rover*s crew, 
their merit is of a more inactive kind ; they con- 
seated to the attempt, and risked their common 
interest in the voyage, and so far acted liberally 
and meritoriously ; but their merits cannot b^ 
ranked with those of the master and his boat's 
crew. 

As to the owners, who are principal parties in 
these i^roceedings, the general principle of law i^^ 
that the claim of owners generally is very slight, 
nniess* from the circumstances of the case, their 
ju'operty becomes exposed to danger, or they incur 
some real loss or inconvenience. There was no 
danger to their property in this case ; but in the 
detention of their vessel, and consequential risk 
and expenses^ I think there is a strong foundation 
on their part for a claim to share in the salvage. 
It is in evidence, that ChamberSj being asked by 
the master of the Jar^^ *^ what would be the con- 
sequence of receiving assistance from him,'' replied 
frankly^ *< that salvage would be due." This an- 
swer proves the benefit of the feeling which this 
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^^^^ Court has always promoted, in encouraging men by 
^*^J^^ hopes of reward to engage in hazardous services, 
when necessary for the preservation of property in 
distress at sea; and I presume that the master 
must have included the interests of his owners in 
this declaration, as his only justification towards 
them for deviating so largely from his course. I 
think, therefore, that the Court is bound to act up 
to its general principle of encouragement to the 
owners as well as to the men ; and I shall feel it 
my duty to assign a reward, accordingly, on liberal 
principles, though with due regard to the interests 
of the property. Schedules have been exhibited, 
of the actual loss sustained by the owners of the 
Rover in repairs for damage occasicHied by towing, 
and other expenses, and also for demurrage ; and 
these expenses are calculated at 350/. These ac- 
counts may be referred to the registrars and mer- 
chants, if it is required ; or, as they seem not to 
be denied, I will adopt the calculation as to this 
part of the case; and I am disposed to award, 
altogether, 850/. in addition to the other charges. 
But as the parties stand in very different degrees 
of merit, and as the master is not in England^ 1 
feel myself bound to enquire what will be the dis- 
tribution of this reward ? and, perhaps, I shall act 
most cautiously, if I wait to see what scheme will 
be proposed on the part of the owners ; but, in the 
mean time, the Court wishes to be understood as 
expressing a decided opinion in favour of a specific 
allowance to the master and the boat's crew. 

On the next Court day the owners intimated 
that the expenses had been more than were ex- 
pressed in the schedule, and that they had incurred 
the risk of forfeiture of their insurancei although 
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the underwriters had endorsed the policy again. J^*»* 
An affidavit was exhibited of an insurance broker Uardk sd, 
to that effect; and the owners proposed to the 
Court, that what was allowed as remuneration 
might be distributed according to the rates of 
interest which the crews of whaling-vessels took 
in the profits of tlie voyage. A schedule of such 
shares was exhibited. 

The Court thought it could not detract from 
what it had suggested in favour of the master and 
his boat's crew. It entertained some doubt as to 
the positive forfeiture of the insurance* in all 
cases, by deviation to assist vessels in distress, and 
questioned more particularly the equity of making 
an allowance for a risk which had not eventually 
been incurred ; but expressed itself desirous to 
satisfy the owners, if it could be done with justice 
to other parties. 

The Court ultimately fixed the whole award at 
1200/. ; giving 200/. to the master, 100/. to his 
boat's crew, consisting of five men ; QOOL to the 
remaining crew of the Rover, to be distributed ac- 
cording to their respective interests in the profits 
of the voyage ; and 700/. to the owners, including 
demurrage, repairs, risks, and all expenses. 



* See the Waterloo^ Birch, 2 Dod. 443. In America^ it has 
been decided, that such deviation does not create a forfeiture 
of the policy. — Kent's Commentaries on the Law of America, 
▼oL iii. p. 16. 
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March 2d, VECUA. Gomez. 

18S1. 

Two warrants 'J'HE Vecua^ with her cargo and 300 slaves, and 

euh for a dis. the Ycatianiy with 380 slaves, having been con- 

^^^sJ^^^ demned at Sierra Leone^ upon the joint capture 

aune two Tea. ^f jj^ M. S. Iphigetua, Capt- Sir jR. Mends, and the 

were madc'out Myrmidon, Capt. Leekey the usual warrants for 

Sunea^oieir the bouuty moucy for the slaves were made out in 

|]^^ILi tbe ^^^ P^^^ names of Mr. Cook and Mr. Stibvell, the 

proceeds paid resuectivc agents; and in October 1825, were re- 

on their joint . . 

receipts: each ceivcd by Cook, as agent to tlie senior officer. 
I2S^ofa^*^ The warrant for the slaves on board the Veaia 
^t^^es, ^^^ ^^^ 3000/. ; and the warrant on account of the 
bot no regukr Iphigenta, for 3800/. 

appropriation It was asscrtcd by Stilwellf that, upon a calcu« 
^ih^^^uT lation of the numbers of the Iphigenia and Myr- 
Jir*^th^ wiirfon respectively to share. Cook admitted that the 
procekUofone Myrmidou^s gross share would be about 3000/.; 
b!^ the whereupon, at StilwelFs request. Cook delivered to 
b^d*todii^ him the Vectia warrant, and retained the other as 
tribute the the estimated proportion due to the Iplugenia for 

proceeds of the • t 

other wanrant bounty on account of both the slavC'Ships. In 
two Teasels. Cook^s aflSdavit the averment of such agreement 

was contradicted. 

The warrants were paid in October 1825, upon 
joint receipts. Stilwell took possession of the 3000i ; 
and in April 1826 Cook became a bankrupt, no 
distribution having been made. In July 1830, on 
an affidavit of Mr. Hancock, the examiner of navy 
prize accounts, a monition was served on Stilwell 
to distribute the 3000/., to exhibit his accounts, 
and to show cause why he should not pay at the 
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rate of 12 per cent for any portion withheld from y^ov^' 
distribution.* Monk sd, 

An appearance was given for Stilwell, and the 
case came before the Court in Hilary term 1831 ; 
when, after hearing counsel, the proceedings stood 
over for a final decree, upon an intimation from 
the Court that the interests of Sir R. Mends in the 
question were very important, and that it would 
be desirable that they should be supported. An 
appearance was accordingly given for the executor 
of Sir R. MendSf a further act on petition was en- 
tered into, and fresh affidavits exhibited, to the 
effect set forth in the judgment. 

The principal question raised upon this monition 
was, whether the 3000/. was to be distributed to 
the Myrmidon only, or, jointly, to the Iphigenia } 

The Kin^s Advocate and Dodson^ in support of 
the monition. 

PhilUmore and Addams, for Mr. Stilwell. 

Bumaby and Nicholl, for the executor of Sir 
Robert Mends. 

Judgment. 
Sir Christopher Robinson. — This case arises out 
of proceedings instituted by the treasurer of the 
navy, in his official capacity as guardian of prize 
interests, calling upon Mr. Stilwell to distribute a 
sum of 3000/., received by him as prize agent in 
1825, being the bounty for slaves captured by 
H. M.'s ships, Iphigenia and Myrmidon^ on the 
coast of 4^^^^ in 1822; but alleged hyMr.Stil^ 
well to be appropriated exclusively to the Myr-^ 



** In the act on petition the claim for penal interest was 
abandonedf 
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Vkcta> midon. The 5^.4. c. 113., and some previous 
3/«Y*2d, acts, granted the bounty generally to the captors; 
and the practice of the Treasury has been, to issue 
\7arrants directing the Exchequer to pay the sum 
specified to the agent or agents of the captors 
named in the warrant. These warrants were ac- 
cordingly issued, on the 11th of October^ to Mr. 
Cookj agent for the Iphigerua^ and to Mr. StilweUy 
agent for the Myrmidon; and were delivered to 
Mr.Cookf as agent for Sir Robert MendSj the 
senior officer of the capturing ships, according to 
the rule usually observed in such cases, — whe- 
ther by right, or mere courtesy of priority, ioes 
not distinctly appear. 

The facts set forth on the part of Mr. StilweU are, 
that there was another warrant issued on the same 
day for 3800/. to the same agent, and for the same 
joint capturing ships, as bounty for slaves captured 
by them about the same time, in another vessel, the 
Yeanam ; that on Mr. StihvelTs urgent request (in- 
timated in argument to have arisen from doubts of 
Mr. Cook^s responsibility), a calculation was made 
of the respective numbers in the two ships, and it 
was understood and admitted that the share of the 
Myrmidon^ in both bounties, would be about 
3000/. } whereupon CooJc gave to Mr. Stilwell the 
warrant in the Vecua^ retaining tl>e other warrant 
as the estimated proportion due to the Iphigeim 
of the total amount of bounty money granted for 
the slaves in both vessels. On the 14th of OctO'^ 
ber the warrants were cashed at the Exchequer, on 
a joint receipt being given by Cook and StihveUf 
which might seem to bring back the proceeds again 
to the state of the interests in the respective war« 
rants. Mr. Stilwell asserts, that he was prq)atii^ 
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lists for distribution, when Cook became bankmpt ^^^^* 
in April 1826; but it is to be lamented that the UarcksA, 
Court has no evidence of any thing that was done in 
the intermediate time, and previous to this event. 

When this case came on before, it did not ap- 
pear in what manner the averments on the part of 
the Myrmidon were received by the Iphigenia^ — • 
whether they were admitted or denied ; or whether 
any acts had been done which might be construed 
to recognize the exclusive title of the Mymudon 
in this warrant. The Court, therefore, then di. 
rected the distribution of so much as was admitted 
to belong to the Myrmidon^ and reserved the con- 
sideration of the remainder till notice should have 
been given to the representative of Sir R. Mends 
of these proceedings. An appearance has since 
been given for the executor of Sir Robert Mends^ 
and for the officers and crew of the Iphigenia ; 
and it is said that instructions for such an appear- 
ance had been given from the first, though the 
proctor forbore to act, not very properly, I tbinkt 
till the issue of the proceedings on the part of the 
treasurer of the navy should be terminated. Mr. 
Cook has made an affidavit also, in which he denies 
that the warrant was given for distribution to the 
Myrmidon only ; but asserts, that it was delivered 
to Mr. Stilwell to be distributed to both ships, and 
that the other warrant was retained by him to be 
distributed in like manner. He also denies that 
there was any calculation or admission of the pro- 
portion of the Mynnidon^ or any appropriation to 
that effect It is shown, also, tliat the claim was 
advanced against the Vecua so early as 1826, and 
ever since ; and that Greenwich Hospital^ under 
5 G. 4. c. 107- ^* ^*9 had actually claimed and re* 

A A 3 
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^'^^* ceived a dividend so early as January 1827> from 
jtforcAi sd, the assignees of Coo Ar, as a debt due to the two ships ; 
and that the hospital has received other dividends 
since, amounting altogether toS^. 8£^. in the pound. 
In all these particulars, therefore, the assertion on 
the part of Mr. Stilwell was materially contradicted. 
There is no acknowledgment of the claim, nor any 
act done from which a recognition of the asserted 
assignment can be inferred. 

The question then is materially changed in the 
circumstances under which it now comes before 
the Court; and whatever disposition the Court 
might then have expressed to sanction the claim 
of the Myrmidon if it was not substantially dis- 
puted, it must now look at the proofs as they 
stand at present, and be guided in its judgment 
by a fair estimate of their comparative force and 
effect The contradiction in the statement of the 
two agents, is undoubtedly greater than might 
have been expected from two gentlemen of ex- 
perience in business, and of great respectability : 
but if the affidavits are attentively examined, the 
difference is not perhaps so great as aj^ears at 
first sight ; for although it is asserted in the cor- 
respondence with Mr. Hancocky that the Vecua*s 
warrant was delivered as a transfer and appro- 
priation of the Myrmidon*^ share, and for dis- 
tribution to the Myrmidon alone, that is not stated 
in the affidavit of Mr. Stilwell^ or at least it is 
expressed or intimated only in such general terms 
as are not inconsistent with the supposition that he 
intended to distribute the same to both ships as 
asserted by Cook ; and I think the acts done by 
Mr. Stilwell in preparing to make what he calls a 
pro forma account as for both ships, imply that be 
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did at that time intend to make up the account in Vecua^^ 
that form, although, after Coolers bankruptcy, he ^j^,2d, 
insisted on the right to make up the accounts as 
for a capture by the Myrmidon only : and I think 
this is not inconsistent with the notion, which 
might be entertained by him, that he had secured 
the exclusive interest in the warrant for the Mi/r- 
midon, by the possession which he so held. 

The Court referred to the affidavits of Cook and 
Stihvell, and proceeded, I think the affidavits may 
be reconciled in this way : and I do not see how 
any other mode of distribution could be conform- 
able to the provisions of 54 G. 3. c. 93., the act for 
the protection of prize property. It is pleaded, 
however, on the part of the Myrmidon^ that the 
delivery of the warrant was an actual transfer, 
and became a vested interest in the Myrmidon; 
and it is argued to the same effect, though in 
rather more quaHfied terms, that it constituted a 
virtual and equitable title which the Court would 
hot disturb. On the part of the Iphigenia it is 
contended, that there is no proof of the transfer, 
and that there was no transfer, and could be no 
transfer intended, as the agents were joint trustees 
for both ships, and could not sever their trusts, or 
separate the interests of the parties otherwise than 
by distribution. And this argument is founded on 
the authority of what the Court did in the Tar^ 
ragona.* But I think that case was essentially 
different j as the warrant there was for a different 
description of prize property — booty on a conjoint 
expedition, and constituted the persons trustees 
specifically in the body of the grant : and, there- 



• 2Dod.487. 
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^"^^ fore, although that principle was adverted to by 
Jfo^^ad, the Court under an opinion of an eminent lawyer, 
the late Lord Ellenboroughy as a consequence of 
such an appointment, it does not, I think, apply 
necessarily to an appointment like the present, in 
which the agents are designated only as the repre- 
sentatives of the respective ships : and the argu- 
ment which has been pressed on that point, seemed 
to lead further than the counsel himself was dis- 
posed to follow it, in all its consequences. I shall, 
therefore, dismiss that argument. As I am not 
prepared to say that the agents might not hav^ 
been competent to sever the property, previous to 
distribution, if it had been done in a distinct and 
regular manner, and according to the form which 
is, I think, recognized to that effect by the sche- 
dules annexed to the 54 G. 3. c. 93. 5. 81., in which 
there is a column for the specification of the cap- 
turing ship or ships, and another of the agent or 
agents by whom final distribution is to be made. 

The mode prescribed by the 54 (r. 3. c. 93. ap- 
pears to be, that the principal agent, or the agent 
holding the money, shall ascertain, by coniparison 
of prize li$ts, a scheme for distribution with the 
other agents, and the proportion of the several 
ships ; and that they pay such proportion in gross 
to the respective agents, to be by them distributed 
to the several ships ; and, in this way, the respective, 
interests would become separate, and appropriated 
to the individuals to whom it belonged. Jt is not 
necessary for me to say, whether there may not be 
otlier modes of severance ; that may belong, per- 
haps, more properly to other courts. The law con- 
templates no exception with reference to any such 
{iccident as has happened in this case. The danger 
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might have been the other way, and the sincerity ^"^^^ 
of the alleged apprehension could very rarely be ^'f^.H 
proved or justified. The remedy, also, does not go 
far enough. The final distribution could not take 
place tiU all the operations contemplated in the 
statute had been observed : and if you suppose 
difiTerent captures to be made by the same ships at 
different times, when changes might have taken 
place in the crews, as observed by Dn NicholU the 
interests would not be identically the same, and 
would not be properly a subject of set-ofi^ or re- 
ciprocal transfer in the form asserted to have been 
used and adopted in this case. What Mr. StilweU 
states in his affidavit shows, I think, that he was 
acting agreeably to the form prescribed by the 
statute i because he says, that he proceeded imme- 
diately to calculate the proportion belonging abso- 
lutely and properly to the Myrmidon^ being about 
1000/., reserving the remainder for subsequent dis- 
tribution when the numbers of the Iphigema could 
be ascertained, so that the vested interest and ap- 
propriation, that is suggested to have been made 
by the delivery of the warrant, could not be applied 
to the use of his principals, till other things con- 
nected with the other parties could be settled and 
established by further conference. This I consider 
to have been the real intention of the agents ; for 
that Mr. StilweU received the money to be dis- 
tributed in form to the Myrmidon only, does not 
appear to me to be credible ; and I do not see how 
3uch a form of distribution could have been con- 
sistent with the provisions of the act of parliament. 
In any form of real transfer it seems essential that 
it should be distinct and capable of proof in a 
direct and positive manner \ for property does not 
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^^^^^' usually pass by parol, or by mere inference : and 
March 2d, in this case there are two transfers to be con- 
sidered, the transfer of the Vecua*% share, which is 
said to have passed by delivery ; and the transfer 
of the MyrmidorC% interest in the Ycanamy which 
is supposed to have resulted from the other by 
implication or silent operation of law. Suppose 
Mr. Stilwell had died, or had been lost with the 
Veciufs warrant in his possession without explan- 
ation, or had become bankrupt immediately after 
the delivery, what would have prevented the 
Mi/rmidon*s crew from claiming on the Ycanam*s 
warrant ; or, how could the interest in that warrant 
have been adjudged in any other way than accord- 
ing to its tenor ? It appears to me that Greenwich 
Hospital has claimed for the Myrmidon and for its 
own interests out of the other warrant, as a debt 
on the assets of Mr. CboFs estate ; and although 
Mr. Stilwell might, as he says, not be informed of 
it, and may not be affected by it, it shows the in- 
convenience, and, I may say, the imperfection of 
such secret titles, when other persons are acting 
on the primary and the ostensible title, as the agent 
atid the assignees, and Greenwich Hospital did in 
this case. 

On the supposition, before noticed, that Mr. 
Stilwell might have become a bankrupt, how could 
any interests for run shares or forfeitures devolv- 
ing on Greenwich Hospital, or the shares of the 
Jphigenia in that capture, have been recovered 
out of the equivalent supposed to have been as- 
signed to them by this transfer in the warrant of 
the Ycanam ? and yet all these resulting interests 
ought to be protected in any transfer of prize pro- 
ceeds that can be set up in this Court, as a legal 
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title. In this view of the case, when it is said that Vwua. 
the equity of the case is the law of the case, it may ^^*,^ 
perhaps, with more propriety, be said, the legal 
title will be the equitable title ; for there is no 
other way in which all interests in such property 
can be protected, at least in these Courts. In the 
same manner, when it is represented to be a great 
hardship to the crew of the Myrmidoiiy who pro- 
bablyrelied on receiving their share from the money 
in Mr. SlilweWs possession, and may have suffered 
a disappointment of those expectations, it is to be 
remembered, that the money could only have passed 
in this form, in consequence of other acts of final 
settlement as provided in the statutes, and in the 
settlement by mutual receipts, which Mr. Stilwell 
would then have made with Mr. Cook against 
money in his hand belonging to the Myrmidon^ on 
the Y commit warrant It is, therefore, a disap* 
pointment, in consequence of something that was 
not done by their agents; and is a hardship, if 
any, of the same class of hardships as those de- 
scribed to have been sustained on the part of the 
Iphigenia ; hardships sustained by the principals 
for the acts or defaults of their agents. 

On these considerations, looking to the duty 
which the Court has to discharge of adhering to the 
previous and original title of the Iphigenia^ till it 
is shown to be fully satisfied and discharged ; and 
being of opinion that no such transfer is shown to 
have passed in this case as will have that effect, I 
feel bound to direct the distribution to be made to 
the Iphigenia^ according to the interests conveyed 
to her in that warrant 

The Court directed 1485/. 16^., deposited by 
Mr. Stilwell in the registry, as the proportionate 
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^'^^^ share of the Iphigenia in the Vecuu warrant, (after 
March sA, deducting the costs of all parties in the present 
cause), to be paid out to Mr. Barzvis, the substi- 
tuted agent of Mr. Cook, and also executor of Sir 
jR. Mends. 



^Pfj,^' LIGO. LiGO. 

1881. 

In coUiaioD, the HpHIS was a causc of collisiou. The libel pleaded, 

ownera are only -■• , , , , \ 

enddedtoin- that ou the 11th of December 1829, the Ex- 

If tbedwnage frcss, 2L schooucr of 114 tous, together with a brig, 
l^^tefi^dTor *^® L^S^9 3.nd several other colliers, were detained 
muoooduct of off Flamborough Head by the state of the wind. 
dMurged as the That about five o'clock on the evening of the 1 1 tb, 
ti^^l^^nTthe the schooner, which, with the other vessels, had 
^^J^^'JJf been tacking during the day, laid to about a mile 
neglect of the^ from Speetou Cliffy with her head to the southward 
theownenof (the wiud S.W. by S.), under the forestaysail, 
diminedwith foresail, forctopsail, and mainsail; that the fore- 
staysail was full, and the foresail hauled close to 
windward, with the bow line fastened to the fore- 
mast shroud ; that the topsail was aback, and the 
mainsail scandalised (the peak downward), and 
the helm in the lee-becket ; that after the schooner 
had laid to, the Ligo was observed to windward of 
the schooner, on her starboard bow, and between 
land and the schooner, and standing towards land 
on the starboard tack ; that shortly afterwards the 
brig wore round, got the wind aft:, and came to- 
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wards the schooner with the larboard main-braces ^^<>* 
and starboard fore-braces checked, and with all Apru\9ih, 
sails full, and struck the schooner ♦ ; that the ves- 
sels became entangled, and, to separate them, the 
lanyards of the schooner were cut ; that her crew 
then got into the brig ; the schooner drifted away, 
and the brig promised to tow her into Scarborough^ 
but afterwards refused ; that a fishing smack was 
then engaged to tow the schooner, but could not 
accomplish it, from the insufficiency of the smack's 
lines ; and the schooner was ultimately lost. 

On the part of the Ligo it was pleaded, that the 
schooner employed the fishing smack in preference 
to the brig ; that from the unfavourable state of 
the weather the smack missed stays, and the tow- 
ing ropes broke. In further contradiction to the 
libel it was alleged, that the schooner was not lying 
to at the time of the collision ; and that the brig 
was on the larboard tack, with her head to the 
westward towards the land ; that the schooner, 
having passed to windward, wore in about one 
quarter of an hour, (while the crew of the brig 
were setting her topsails, which were aback) in 
order to stand from the land, and coming sud- 
denly on the brig, struck her on the starboard 
bow. 

There was no material difference as to the wind ; 
and it was not denied, that at the time of the col- 
lision one vessel could not distinguish another at 
the distance of a mile. Upon the whole, the wit- 



* The libel did not plead in what part the schooner was 
struck ; but her crew swore that the brig stove in the bow and 
carried away with her bowsprit the three starboard foremast 
shrouds. 
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^'<^ nesses on either side supported the respective pleas* 
4pn^ i9tii, The action was entered at 1200/. 

The Kin^s Advocate and Addams, for the 
schooner. 

Dodson and Haggard^ for the brig. 

The Court (Sir Christopher Robinson) ad- 
dressed Capt Broxvn^ and Capt Stephenson^ the 
Trinity Masters, to the effect following : — 

This is a case of collision, in which a vessel, the 
EjcpresSj has been lost in consequence of that ac- 
cident ; and the law will support a claim for in- 
demnification on the part of the owners of that 
vessel, provided it can be shown that the loss was 
owing to the fault or misconduct of the vessel 
charged as the wrongdoer. But there are two 
other alternatives : the fault may have been on the 
side of tlie vessel that is lost ; or, the accident may 
have happened from unavoidable circumstances, so 
as to be rather a common misfortune, than a sub- 
ject of blame or complaint. In many cases there 
are prominent features which may enable common 
understandings to form a judgment between them } 
there may be a direct course prescribed to each 
vessel, and the opportunity of pursuing it accord- 
ing to the known rules of navigation ; and if those 
rules are not observed, a manifest test is thus fur- 
nished of the propriety or impropriety of the 
management of the respective vessels. But this is 
not such a case : in this case both vessels had been 
tacking and lying to within a narrow compass 
during the day, and continued so to do in the 
evening ; the rules, therefore, by which their con- 
duct and management are to be judged, will not 
be so apparent to common judgments. There may 



1831. 



THE HIGH COURT OF ADMIRALTY. 359 

be practical tests, however, to be extracted from ^^ 
the circumstances by persons of nautical judgmept ^w^isth, 
and experience ; and it is a great satisfaction to 
the Court to be assisted by Gentlemen who will be 
able to draw conclusions from facts which common 
judgments might very imperfectly appreciate. The 
Court, therefore, will rely on the opinion which 
you may form of the whole case, and requests your 
particular attention to the evidence with reference 
to the three following points: — 1. Does the evi- 
dence furnish any decisive inference by which the 
Court may judge which vessel was lying to, and 
which was not, — as this is the plea on which both 
parties rely ? S. If only one vessel was lying to^ 
does it follow that the other was the cause of the 
accident ? And 3. Supposing that the first two 
questions are answered adversely to the LigOy and 
it should be your opinion that the Ligo was the 
cause of the accident, does it follow that she was 
the cause of the loss ? or, is any and what part of 
the consequences to be attributed to the delay im- 
puted to the Express? This latter enquiry may 
be a new consideration, and may, more particularly, 
belong to the Court ; but it is so connected with 
the facts of this case, that the Court would wish to 
have your opinion upon it, if in your judgment the 
consideration of it should be necessaiy. 

The Trinity Masters, after consultation together, 
delivered a written opinion, stating — 1. That the 
brig (the Ligo) was lying to, and that the Express 
was not properly lying to, — but proceeding ; and 
that if it could be true (which they did not admit) 
that the schooner (the Express) was lying to, she 
was not properly laid to } inasmuch as her main- 



I8S1. 



860 CASES DETERMINED IN 

^^^' sail being scandalised, it was not properly set for 
4prtfji9th, the lying to, with reference to the sails which were 
then set on the foremast* 

2. That the collision was occasioned by the 
neglect or inattention of the schooner^s own 
crew. 

Sir Christophei' Robinson. — The Court perfectly 
concurs in the opinion of the Trinity Masters, so 
far as it can form an affirmative judgment on 
such facts. The law requires that there should be 
preponderating evidence to fix the loss on the party 
charged, before the Court can adjudge him to 
make compensation ; and in this case the com- 
plainant has not sufficiently sustained the burthen 
of proof imposed upon him. It is the duty of the 
Courts therefore, to dismiss the Ligo ; and as the 
owners of that brig have been brought to answer at 
considerable expense a charge which the evidence 
has failed to support, they are entitled, as the 
Court has held in other instances, to be dismissed 
with their costs, t 



* Dewar, one of the crew of the schooner, deposed, that the 
schooner's mainsail was too big; and that if it had been set for 
her to lye to with, it would have brought her too much up 
into the wind. 

t See the Catherine, of Dover, supra, 154. 



THE HIGH COURT OF ADMIRALTY. 361 



CHARLOTTA. Nesser. ^^y nih, 

18SK 

QN the 3d of December 1830, the Charlotta was The Counai- 
found a derelict off the coast of Norfolk. The t^Lm^ 
Greyhound and Morning Star, two Winterton ^J^l^voi 
yawls, and thirty-four men went off to the wreck ; ^^ ^^^ 

"^ assistance is 

they were in a few hours joined by the Ino with necessary for 
twenty men, upon which the Greyhound and seven ation'S^" 
men returned to the shore. On the following J'^^^^J^ 
morning, about two hours before the derelict was !»<* and of 

i_ 1 • ▼r » -r^ . I fif™** DMrit, the 

brought mto Yarmouth Roads, the revenue cutter, coun gave to 
the Royal Charlotte, commanded by Lieut. Har- sdv^tSJf 
mer, came up, and the principal question in the "^""J^^ 
case related to the claim of this cutter to share in («*» '^iwie 

Yalue) 2394/ 

the salvage. The ship was of 200 tons, laden with and to a re- ' 
deals and iron : and the value of ship and cargo wh<^^II^' 
was estimated at 2394/. Bail was given in 1400/. J°f^, "J^^®" 
Dodson and Nicholl for the salvors. Expenses out 

The King^s Advocate and Addams for the cutter, ing property." 
Haggard for the claimant of the cargo. 

Judgment. 
Sir Christopher Robinson. — This is a case of great 
merit in the original salvors, which is not denied. 
The vessel had been abandoned by the master and 
crew on Hasborough Sand on the 2d of December, 
and on the morning of the Sd, a body of Winter- 
ton boatmen, or beachmen, descried her, and re- 
solved to put off to her assistance : they went in 
two boats, and succeeded with difficulty in getting 
on board. There is no evidence on this part of 
the case except their own ; but that may be taken 

VOL. II. B B 
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CHARtoTTA. as uncontradicted, and the Court sees no reason to 
May 14th, Hialce auv deduction from it. They rowed through 
a heavy sea, and very broken and dangerous water 
on the sand, and boarded, not without some danger 
of being dashed against the vessel. They then 
steered the vessel with their boats for the mouth 
of the Cockle gat, about eight miles from Yarmouth^ 
and anchored off the buoy at two o'clock at noon 
on the same day. They remained there all night, 
and at break of day, between seven and eight 
o'clock, they were weighing their anchors in order 
to proceed through the gat to Yarmouth^ when a 
boat from a revenue cutter came up and enquired 
who they were, and what was the condition of the 
vessel. The cutter's boat went back and returned 
with an order from the commander to send a rope 
on board, that he might tow them through the 
gat About the same time a Gorlestone pilot plied 
them, but they declined his assistance, saying 
they knew the gat as well as he did. The salvors 
protested against the interference of the cutter as 
unnecessary, and some conversation passed, in 
which the commander is reported to have said, 
" he would not interfere with their interest j *' or 
" that he did not mean to dispossess them,** ac- 
cording to the different representations of the 
parties. The cutter proceeded to tow the vessel 
through the gat, and brought her safe to Yarmouth 
between ten and eleven o'clock ; and the question 
between these parties is, whether any reward is 
due to the cutter, and in what proportion ? The 
boatmen maintain that she is not entitled to any 
share ; that her interference was unnecessary and 
obtrusive, and that the claim of the cutter should 
be rejected with costs. 
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On the part of the cutter it is alleged; that the Charlotta. 
boatmen were inexperienced, not suflSciently ac- May uth, 
quainted with navigation to conduct a vessel 
through the dangerous passage of the gat, and 
that the vessel would have been lost on the sand, 
if the cutter had not taken her in tow. A great 
number of affidavits have been exhibited on both 
sides, much beyond what could be necessary, and 
beyond what the Court approves, as they tend 
rather to confuse than to assist the case, and have 
increased the expenses very improperly. 

It is established that many of the beachmen had 
been on a voyage to Greenland; had navigated 
fishing boats for many years, and had piloted ves- 
sels through the gat. It is therefore scarcely cre- 
dible that such men should have been confused, 
and, as the cutter asserts, should have betrayed 
great ignorance in weighing anchor, without 
loosening the sails. The men thought themselves 
competent, and were acting in a matter in which 
their own interests were depending : and there is 
no reason to suppose they were not generally 
capable to navigate the vessel through that pas- 
sage. They had reported the vessel to the chief 
authorities ashore ; and had an opportunity of ob- 
taining a pilot from shore, if they thought such 
assistance necessary; and they had declined the 
offer of one pilot who came up whilst they were 
weighing their anchor. In this, I think they were 
imprudent, and perhaps wrong, and that they 
would have discharged their duty better if they 
had taken a pilot for the greater security of the 
property. But it is still to be inferred from their 
conduct, that they relied on their own experience 
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Chablotta. and knowledge of the navigation of the coast, and 
May i4tb, I see no reason to impeach their competence- 
There were, however, some difficulties to be en- 
countered in getting through the gat, in which the 
assistance of the cutter appears not to have been 
wholly useless, and the question is, whether it was 
a case in which the second salvors were justified 
in superseding the first, so as to affect either their 
interest or that of the owners of the derelict in 
the amount of salvage? The Court has been 
always jealous in maintaining the right of original 
salvors, unless it appears that further assistance is 
necessary for the preservation of the property. 
This principle was strongly held by my prede- 
cessor in the case of the Maria Kiktrom ^, and in 
another case, the Rose in Junei; in which the 
Court held that the original salvors were insuf- 
ficient, and divided the salvage. The commander 
of the cutter here alleges, that it was impossible 
that the first salvors could have towed the vessel 
through the gat ; and if that is established, then 
assistance was absolutely necessary ; but it is after- 
wards repeated in rather weaker terms, " that their 
assistance in towing was not unnecessary, and was 
very important.** This is rather a lower averment, 
so far as the right of the original salvors is to be 
considered, though the interference might not be 
blamable or improper, or without beneficial con- 
sequences to the owner of the property. 

The navigation of the gat appears to be some- 
times very difficult, owing to the setting of the tide, 
which flows from north to south in the direction 

» Edwards, 177. t December 5. 1809. 
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of the Channel, whilst the course of the vessel was Cha>lotta. 
N.W., with the wind at £.S.E. There was a diffi- A/ay nth, 
culty, therefore, it is said, in steering the vessel so 
as to make the Channel, without danger of being 
drifted by the current on the eastern sand; and 
the salvors charge the cutter with ignorance in not 
making sufficient allowance for the current, and 
in towing too near to the south entrance : and it 
appears from the evidence of the pilot that there 
was some hailing and calling from the vessel to 
that effect 

The vessel was, however, brought safely through 
the gat, and there are strong testimonies to the 
general skill and good conduct of the commander 
of the cutter ; and I treat the charge of ignorance 
against him, therefore, with as little attention as 
those made against the salvors. I think that the 
services so rendered by towing through such a 
passage was not an unseasonable assistance, and 
that they were offered by the commander of the 
cutter with good faith and justifiable intentions. 
At the same time, there is the evidence of the 
harbour-master and of a naval officer, very com- 
petent witnesses, in favour of the original salvors, 
and stating that in their opinion they were fully 
able to have effected the bringing of the vessel into 
port. In such a case, 1 shall not detract from 
their merits, or deduct any portion of the two fifths 
which I award as the salvage usually given in de- 
relict. Hut, thinking that the services of the cufc. 
ter were meritorious, and might have been very 
beneficial in contributing to the protection of the 
property, I shall act on the authority of my pre- 
decessor in the case of the Maria, by giving a 
small additional reward to the cutter. The Court 
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Charlotta. 

Mat/ 14th, 
1831. 



there gave 50/. to a king's cutter who took that 
vessel in tow, and 30/. to a pilot In the present 
case I shall award 100/* to the revenue cutter, to 
be paid out of the remaining property, together 
with the expenses. 



Juljf IStb, 
1831. 

The instruc- 
tions annexed 
to the conven- 
tion with PoT" 
tugalj embodied 
in 5 G. 4. 
c. lis., imply 
that the seizures 
of Portuguese 
slave ships are 
to be made 
under the per- 
sonal direction 
of the com- 
mander of a 
ship of war : 
Held, there- 
fore, that a 
seizure by an 
open boat (the 
crew of which 
was borne on 
the books of a 
king's ship), 
commanded by 
an officer of the 
rank required 
to make the 
search, hut ac- 
tually putting 
off from an 
unauthorized 
tender, and at 
a distance of 
1500 miles 
from the king's 
sliip, did not 
entitle the ship 
to the moiety of 
the proceeds or 



DONNA BARBARA. Luiz. 

JJIS Majesty's ship Sybille, commanded by Sir 
F. A. Collyevy one of a squadron of which he 
was commodore, was stationed off the coast of 
Africa for the prevention of the slave-trade, and 
on the 10th oi January 1829, being at the island 
o^ Fernando Poy the commodore dispatched one of 
the boats of the Sybille^ under the first lieutenant 
(^Harvey), with written instructions to seize and 
detain all vessels trafficking in slaves, contrary to 
certain treaties. On the boat reaching Sierra 
Leone on the 21st, the crew, to protect theitisdves 
from the climate, went on board the Paul Pry^ a 
former slave-ship, which had been there condemned 
and purchased by the commodore. On tfie 15th 
of March the Adorinta, a Brazilian brig, captured 
by the Sybille, appeared off the entrance of the 
Sierra Leone river, in charge of Mr. Browne, a 
prize-master from the Sybille. She had in com- 
pany the Donna Barbara, a Brazilian schooner, 
with a cargo of 367 slaves, shipped in violation of 
the treaty between this country and the Brazils. 
This vessel and cargo had been seized by Broncne 
on his course to Sierra Leone. Lieut. Harvey 
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went off to these ships in the boat of the SybiUe^ Dowfa 
and upon his informing Browne that he was not 



authorized to effect the seizure, and desiring him ^^x^l^ 
to release her, the latter returned the papers to the ^ ^^ bounties 
master of the schooner, whereupon she was seized under 5 c. 4. 
by the boat under Lieut H.^% command, earned 68., the s'uve' 
into S.L.^ and there condemned by the mixed ^n*^n-^ 
commission, " as havine been taken and seized by ^emned uy the 

" •' competent 

the Paul Pry^ a tender of the Sybille.** • court as prize 

It was alleged for the Sybille, that this descrip- king's di^. 
tion, as a tender, was owing to some error in the 
institution of the proceedings ; for that at the time 
of the seizure the Paul Pry remained moored a con- 
siderable distance up the river ; and that the seizure 
being effected by a boat of the SybiUe^ detached 
therefrom under the command of an officer of the 
rank required by the treaties, and the vessel having 
been afterwards condemned by the commissioners 
appointed in virtue thereof, the commander, officers, 
and crew of the Sybille were legally entitled to one 
moiety of the proceeds of the schooner, and also to 
the bounty-money for the slaves on board, t 

For the Crown the claim of the Sybille was 
denied : and it was alleged that, by the fifth article 
of the additional convention with Portugal^ signed 
at London on the 28th oijuly I8I7, it is expressly 



* When this caae came on in the High Court of Admiralty, 
it was postponed for certain papers connected with it; these 
were furnished by the government, and among them was the 
sentence of the mixed commission, which stated, << that the 
Donna Barbara was brought into Court, as a prize to the Paid 
Pryy tender to H. M. S. Sybille^ and commanded by Lieut. 
Harvey^ duly authorized and furnished with instructions to 
make seizures of vessels engaged in the illegal traffic of slaves.* 

t 5 G. 4. c. 1 13. s. 67, 68.— The Slave Abolition Act. 
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DoMKA stipulated that " the visit and detention of slave- 

^"^*^' ships shall only be effected by those British or 

^lasf!^' Portuguese vessels which may form part of the 
two royal navies, and by those only of such vessels 
which are provided with the special instructions 
annexed, &c., and which are required to be signed 
for the vessels of each of the two powers by the 
minister of their respective marine.** * That the 
Paul Pry (formerly Arcenid) was purchased for 
Sir F. A. CoUyer^ to be used as a tender to the 
Sybille, and that the boat of the Sybille was, on 
the 15th of Marckf in the service of the schooner, 
and that the Donna Barbara^ on her arrival within 
* the limits of the port of Freetown^ was boarded 
by some of the persons belonging to the Paul Pry. 
That the memorial addressed, in November 1829, 
to the Treasury by the agents of the Sybille^ stated, 
" that a tender (the Paul Pry) belonging to the 
Sybille^ together with one of her boats, seized and 
detained, &c." t That at the time of the seizure 
the schooner had not left Sierra Leone since her 
condemnation, and had never joined or become 
attached to the Sybille Xy and that the boat so de- 

• In an affidavit by Sir F* A. Collier, made on the 28th of 
June 1831, he stated, " that during his command of the African 
station, he never received from the Lords of the Admiralty 
any orders to deliver the signed instructions required by the 
treaties, to the officer sent in command of the boats or tenders, 
save the commission and instructions he delivered to the officer 
appointed to command the tender named the Black Joke." 

f The Lords of the Treasury declined to direct pajrment of 
the moiety of the proceeds and of the bounty for the slaves to 
the SyhUUy and referred the memorialists to this Court, under 
5G.4.C. 118. 5.71. 

X Sir F. A. Collier, in his instructions to Lieut. Harvey^ 
directed him, on his arrival at Sierra Leoncy to fit the Paul 
Pry for sea, and dispatch her to join him off Whydah. 
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tached as aforesaid from the Sybille was not and do»wa 

^ Barbara. 

could not be authorized by Sir F. A. C. to make 



captures of slave-ships either for her own benefit "issi. ' 
or for that of the Sybille^ then distant about 1500 
miles. 

The rejoinder set forth the necessity of up- 
holding such seizures by boats made under various 
contingencies; that it had been usual for the 
commodores to purchase and station condemned 
vessels off the river to receive the sick and wounded, 
and for shelter ; that more captures were made by 
boats than ships, and had received the approbation 
of the Admiralty. That Lieut. Harvey ^ in his de- 
claration on oath, which accompanied the Dorma 
Barbari^s papers, described himself as a Lieut, of 
H. M. S. Sybille^ and that the capture was effected 
by a boat of that ship, and also stated the place 
where the same was effected, so that all the cir- 
cumstances of the capture were under the con- 
sideration of the mixed commission court ; which 
court, by condemning the property, and decreeing 
the emancipation of the slaves, finally determined 
the capture itself to have been legal according to 
the stipulations of the convention. 

Addams and Nicholl for the Sybille. 

The King^s Advocate and Dodson^ contr^. 

Judgment. 
Sir ChristopJier Robinson. — This is a proceeding 
on the part of Sir F. A. CoUyer^ and the officers 
and crew of H.M.S. Sybille^ to enforce by the 
process of this Court their claim to bounties for a 
certain number of slaves captured in this ship, the 
Donna Barbara^ and condemned under the Bra- 
zilian treaty by the mixed Commission Court at 
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DoKKA Sierra Leone ; and the Lords of the Treasury have 

concurred in referring the question to this Court. 

"^su The act of parliament (5 G.4. c.113. s.^l.') gives 
The 5 c. 4. the Court of Admiralty power to decide on claims 
gives the Court to share in the proceeds or bounties in such cap- 
^w^todl? tures, although the condemnation has passed in 
dde on dAims anothcr court: and this is a lurisdiction which 

to share in the ^ 

proceeds or the Court excrciscs freely, so as to arrive at the 

tiaT^^^»taies, real facts of the case. It did so in the Rio Pongas 

t^^J^ case in 1824, in which bounties were claimed for 

has passed in slavcs capturcd ou au inland expedition under a 

the mixed com- 

misson court. Condemnation in general terms, that might have 

implied, without such examination, that bounties 
were due, as of course, for an ordinary o^ture at 
sea : but the Court determined against the claim, 
on the ground that the capture was not such as 
was recognised by the treaty. And, in the present 
case, it must exercise some enquiry in this case, 
because the plaintifis themselves aver against the 
sentence, that there has been an error in describ- 
ing the capture as made by the Paul Pry^ as a 
tender to the Sybille ; whereas it is alleged, that 
the capture was actually made by the boat of the 
Sybille, independently of the interference or oper- 
ation of the Paul Pry. 

I have made these observations because an ob- 
jection has been urged in argument, that as the 
Court at Sierra Leone had pronounced the capture 
to be legal, this Court will not impugn that sen- 
tence, or call into question any fact which may 
affect the legality of the sentence under the con- 
vention, as it is alleged any inquiry into the cha- 
racter and competency of the captors will do in- 
cidentally. This argument might raise very im- 



THE HIGH COURT OF ADMIRALTY. 371 






portant questions if it was pursued. It is to be 
observed, that the act of parliament empowers this 
Court to carry into effect the sentence of the iB31. ' 
mixed Commission Court, and it may be question- 
able how far the Court can be required to act, 
ministerially, with regard to such sentences, with- 
out power of examining them on any point that 
may be essential to the claim on which it has to 
decide. This is a special case, therefore, in which 
I do not wish to introduce more general questions 
than properly belong to it The act on petition 
does not deny the legality of the sentence, and it 
will not be necessary for me to do so. The question 
now to be decided does not depend on the con- 
vention alone : the claim to bounties must be 
founded on the further act of the British govern- 
ment in granting bounties, and on the proclamation 
for the distribution of them. 

The facts of the capture were shortly these: 
the Sybille was lying at Fernando Po ; and Sir 
jF. Augustus CoUyer had dispatched Lieut. Harvey 
with a slave ship to Sierra Leone for adjudication : 
on board the slave ship he sent at the same time a 
small gig, or ship's boat, and about twenty men 
to man another gig belonging to the SybiUe^ which 
had been left at Sierra Leone for repair. At 
Sierra Leone was lying also a ship, called the 
Paul Pry^ which had been purchased by Sir 
F. A. Collyer to be used in the service of the 
Sybille^ and in vague and popular language as a 
tender to the Sybille; but without any orders 
from the Admiralty for the appointment, and 
without any recognition of the Admiralty of any 
public character attached to that ship. She is 
described in the affidavit as being unarmed, and 
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DowiTA intended to be used as a sort of boat-house, or 

Bakbaba. 

protection from the climate, for the boats crew m 



1831.^ ' returning down the coast ; and the boats* crew 
were using her for that purpose at Sierra Leone, 
and made the capture by putting off from her 
when the prize appeared at the mouth of the 
harbour. It is said that there was a mistake on 
the part of the Court at Sierra Leone in making 
mention of the Paul Fry as connected with the 
capture, since Lieut. Harvey distinctly informed 
the agent or proctor there that the capture was 
made by the boat's crew of the SybiUe. I have no 
doubt that that declaration was made, not in con- 
tradiction to the use of the Paul Pry, but as a 
further assurance that the captors were identically 
the crew of the SybiUej — a caution which, I per- 
ceive, the Court at Sierra Leone has used in other 
cases, in dealing with the anomalous character of 
tenders : for the affidavit does not state that Lieut 
Harvey was ignorant of the description given of 
the capture, or that he remonstrated against it 

The bounties were first given by the 1 & 2 G. 4. 
in 1821. So early as 182d a case arose in the 
West IndieSy in which the use of tenders in making 
captures, under the Spanish convention, was first 
brought to notice in the correspondence of the 
British commissioner at the Havannah: and in 
1824 the Fabiana, and in 1826 the Nicanor and 
Principe de GuinSe occurred at Sierra Leone, in 
which it became a question how far the use of 
subordinate vessels by the ships of war specifically 
authorized to make the capture was reconcileable 
to the terms of the treaty. In the Fabiana the 
commissioners suspended their judgment till they 
were advised that they ought to proceed, as it 
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could not be the meaning of the treaty that every Dowa 

departure from the rules or instructions included . L. 

in the treaty for the regulations of seizures, should ''^ssi!*' 
vitiate the capture, as between the two countries ; 
that the contracting parties in adopting the ships 
of war of the two powers reciprocally as instru- 
ments of seizure, might be supposed to have 
adopted the rules applied to the regulation of the 
naval service of the two governments respectively. 
That exposition of the spirit of the treaties appears 
to be reasonable. The treaty purports that it was 
to be executed according to the spirit ; and there 
was at that time a commissioner of the foreign 
power, a member of the Court, who concurred in 
this interpretation. So stands the condemnation 
as relating to Portugal. 

In respect to our own policy in granting bounties 
as special rewards to H.M. ships employed under 
the convention, the claim must be sustained ac- 
cording to the rules of our own service, and the 
construction which has been put upon them in 
other cases. Now in our own service, the tenders, 
properly authorized, have always been considered 
as identified with the ship to which they are afc. 
tached, even when acting at considerable dis- 
tances. Such was the answer of the Admiralty 
in the Nicanor and Principe de Guinee^ and in 
other cases; and those captures were sustained. 
The proclamation of the 30th o^ June 1827 directs 
accordingly, *' that all rewards for arrests and 
seizures made by tenders employed by my order, 
or by the order of the Lord High Admiral, or 
any commissioners for executing the office of Lord 
High Admiral for the time being, or by boats or 
officers belonging to and detached from H.M. 
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B^^^ . ships and vessels, are to be shared by the oflScers 
and men of the ship or vessel to which such boat 



"i^^i,* ' or officers belong, in the same manner as if the 
seizure was made by the said ship or vessel." 

If the Paul Pry had been a tender so em- 
ployed, the capture made from her might have 
been sustained as made by her, and the Sybille 
might have been entitled under the proclamation : 
but that ground has not been relied on. But it is 
said the boat's crew are to be considered in their 
immediate relation to the Sybille^ notwithstanding 
their temporary and incidental connection with the 
Paul Pry ^ and that their acts will enure to the 
benefit of the whole ship's company. I shall so 
far admit the explanation offered of the capture, as 
to examine what rights can be communicated to 
the ship by a capture made by a boat's crew so 
detached. It has been pointed out in the argu- 
ment that all the clauses of the instructions an- 
nexed to the treaty, seem to imply that the capture 
should be made under the personal direction and 
responsibility of the captain or commander of the 
ship of war. He may send a lieutenant to search 
and examine a suspected ship, and that clause fur- 
nishes some inference as to the use of boats con- 
templated in the treaty: but the commander is to 
certify the papers, and do other acts which are 
required as a guarantee for the cautious exercise 
of this new power of seizure given to the ships of 
another nation. 

Here, again, I should be disposed to support the 
rights of the ship in captures by boats, so far as 
could be shewn to be reasonable or agreeable 
to the rules of the service ; but the peace of the 
world is concerned in preserving with accuracy 
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and precision the lineaments which characterize Dcw^a 
the public force of independent nations. I cannot — ^^^ 
extend these relations indefinitely, but must con- ''^sk*'*' 
fine myself to such exposition of general terms as 
may be consistent with the object of the service, 
and sanctioned by public authority. 

In the case of the Mehmane *, which happened 
in 1803, on a question of prize of war, the very 
same relations of a boat belonging to a king's ship, 
but acting from an asserted tender belonging to 
the captain of the king's ship, but not authorized 
by the Admiralty, underwent much discussion ; 
and, in that case, my predecessor being of opinion 
that the tender was not authorized to take for the 
benefit of the ship, held the ship's boat, which had 
been sent on board the tender, to be identified 
with that vessel, and merged in her character. 
That might be a sufficient authority to be applied 
to the very similar circumstances of this case ; but 
I should be sorry to conclude the case on those 
grounds, if I could find any authority in reason or 
in any recognized usage of the navy for the pro- 
position now advanced, — that a capture like the 
present, made by an open boat, at the distance of 
1500 miles from the ship, and without any refer- 
ence to the discretion or judgment of the com- 
mander of the ship, could be deemed a description 
of service comprized in the clause of the procla- 
mation which I have read. Neither reason nor 
usage, so far as I am informed, will justify such an 
interpretation ; and I have used the best means of 
obtaining authentic information on the subject 
The records of this Court do not furnish any in- 

• 5 Rob. ^l— 7. 
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DoKKA stance of such extension: the reasoning of the 
Court in the Melomane was against it I think 



issf. ' the detachment of boats and oflScers, mentioned in 
the proclamation, must be understood with some 
limitation ; and I can suggest no other than such 
a practical dependence on the orders of the com- 
mander, to be executed within the sphere of his 
personal superintendence and direction, as will 
substantially connect him with the responsibility 
attached to the capture. 

It is asserted in the act on petition that the 
clause respecting detached boats was introduced 
into the late proclamation with reference to this 
class of cases ; but that is not correct, since it was 
inserted first in the proclamation of 1816, relating 
to revenue seizures, and has been since continued.* 
It is said) also, that in the Nicanor^ and the Prin^ 
cipe de Guinee^ bounties were granted for slaves 
captured by the tender of the Maidstone^ lying at 
Sierra Leone^ at a distance of eight or nine hundred 
miles from the ship ; and, in one case, I believe, 
by boats from the tender. In the Fabiana there 
were no slaves on board ; and no bounties had 
been paid. In the Nicanor and Principe de 
Guinde, there was a special reference to the Ad- 
miralty, which recognized the use of that tender ; 
and it must be presumed to have been properly 
authorized. Those case^, moreover, were not re- 
ferred to this Court j and, therefore, whatever may 
have been done in them, if contrary to the letter 
or spirit of the law, will not justify me in exercising 
such a discretion. 

It is said, also, that no instructions under the 

* See the Proclamations of 1824, 1825, and 1827. 
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treaty have been furnished to any tender but the ^^^^^ 

^ Baebaea. 

Black Joke. The instructions under the treaty 1- 

seem to be confounded in the act on petition, per- '^'fssi!*'^ 
haps by both parties, with the orders or permission 
of the Admiralty to employ tenders : such em- 
ployment is authorized, as I am informed, by offi- 
cial letters sanctioning the purchase or use of such 
vessels ; and it is granted only for a limited num- 
ber of such vessels, with reference to the service 
on which the ship is employed, the number of her 
crew, and other considerations of a public nature, 
by which the fitness and expediency of such a 
measure must depend. No such permission is al- 
leged in support of this claim ; and I am bound to 
pronounce tiiat, taking the facts of this capture in 
any way in which they can be represented, either 
as a capture by the Paul Pry^ or by the boat of 
the Syhtllej it will not entitle the Sybille to the 
bounties claimed under the act of parliament 



COGNAC. EWEN. Fdbruofy 15tfa, 

1832. 

'PHIS question arose on a bottomry bond. In Though the 
December 1830, the Cognac^ with a cargo of S^ty^bit**' 
brandy, clover, and coriander seed, having sus- }^^^||,°"*® 
tained considerable damage in her voyage from miumonbot- 
Charente to London^ put into the port of La Flotte^ yeThmuStak, 
in the island of R4, to repair. Her cargo was Lflil^h^p;':!^^ 
there unladen, the damage repaired, the cargo ^j^,'„^ 
reladen, and the ship refitted and ready for sea in take into con. 
March 1831, when the master, in order to meet uie^dr^m- 
yoL. II. c c 
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COOITAC. 



Februartf 15tb, 
, 1832. 

stances of each 

particular 

transaction. 

The regis- 
trars* and mer- 
chants' report, 
reducing the 
premium on a 
bond (given in 
France for a 
Toyage to 
London) from 
80 to 12} per 
cent, over- 
ruled; but sus- 
tained where it 
disallowed a 
charge of com- 
mission for the 
unshipping and 
care of the 
cargo, at 5 per 
cent., as un- 
reasonable— 
though agree- 
able to the 
custom of the 
place ; and in 
lieu thereof 
substituted an 
allowance of 
5 per cent, on 
the disburse- 
ments: and the 
Court also sus- 
tained the re- 
port, where it 
Asdlowed a 
charge for 
wages advanced 
to thcicrew 
abrof^ion the 
groiind tha;^ ^ 
p^rncnt Kuight 
never h^ve be- 
come diie. 



the expenses, executed a bottomry bond on the 
ship, her tackle, appaFel, fiirniture, and cargo, for 
tlie voyage to London. The bond set forth that 
^* the master of the Cognac^ assisted by the British 
vice-consul for the ports of the island of Re^ aCf 
knowledged the receipt of 24,170 francs 57 cents* 
advanced to him by Messrs. UHermitte^ Mar^ 
sillacque^ and Co., merchants of RocheUes^ for de- 
fraying the sundiy expenses he had been at while 
at the said port, and so as he had been authorized 
by judgment from the tribunal of commerce*; 
he, the master, binding himself to repay to tlie 
said lenders the said principal sum at the legal 
course of exchange at the time of payment, toge- 
ther witli a premium of 20 per cent for and cm 
account of their risks during the said voyage, until 
twenty-four hours after the arrival of the vessel at 



• *• We, the President of the Tribunal of Commerce of the 
isle of R4t sitting at St, Matiin, do certify, that by judgment of 
this tribunal, dated 19th March 1831, Captain Exoen of the 
Cognac was authorized to borrow on bottomry, for discharging 
the expenses of his having put into the port of La FlotU, the 
sum of 24,170 francs 57 cents., so as appears from the general 
account by M, Dechezeaux, his consignee.*^ 

** We further certify, that the custom of this place is to charge 
5 per cent, upon the value of the qurgo of forei^ ships whidi 
put into this port." 

^*4t The British vice-consul, after certifying that^w^it reported 
to him the general account of M. Dechezeaux^ for the repafii 
of the vessel, the charges for putting into port* and of theo^p^ 
amounting to the above sum ; and that he, Etoen^ had been ii^ 
formed that at Nantes and Bordeaux the premium on bottomry 
bonds was 25 percent, on account of the apprehensions of 
war; stated, ** that the usual commission in the island of JB^ 
upon sea averages was S per cent, upon the: value of the; CM^ 
of foreign ships/* 
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London^ the whole at the charge of the lenders/^ Cocwac. 
The bond set forth that the master consented to February istn, 
give the premium of 20 per cent, to avoid greater 
loss to the owners, either by fresh delays or by a 
sale of part of his cargo. The bond was signed, 
on the 21st of March, by Ewen, by the bond- 
holders, and the British vice-consul ; and attested 
by two notaries* 

The ship, after a passage of ten days, arrived 
in the port of London ; and the bond not being duly 
paid, an action, on the 14th of April, was entered 
against the ship and cargo in 1400/.* On the 
^th bail was given, so far as related to the cargo, 
which was then released, and the bottomry bond, 
with the accounts and vouchers, was referred to 
the registrar and merchants " to report thereon, 
and on the premium, and as to the amount due 
upon the bond.'' An appearance was afterwards 
given for the ship-owner ; and, on his behalf, on the 
9th of May the validity of the bond was admitted, 
subject to the above reference. The ship was sold 
for 450/., and the amount of freight was 238/. 17^. 

By the registrar's report, the sum of 1265 francs 
and 65 centimes, paid to the crew on account of 
wages, was disallowed ; also a commission on the 
value of the cargo ; and, in lieu, a commission on 
the amount of disbursements on the cargo was 
allowed. These disallowances reduced the amount 
upon which the premium was to be charged, from 
24,170 francs and 57 cents, to 17410 francs and 



* The sum claimed by the bond-holders was 1160/. Pro- 
ceedings against the ship were also instituted by the mariners 
for their wages, deducting the money advanced to them in 
France. 

c c 2 
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Coo^^C' 57 cents., being a difference of about 280/. The 
^Omatyisib, bottomiy premium was also reduced by the report 
^^^' from 20 to 12^ per cent. 

The King's Advocate for the bondholder. — The 
registrar and merchants have reported that several 
items in the account should be disallowed; but 
the most essential point is, that the premium 
guaranteed by this bond should be reduced from 
20 to 12^ per cent. In this particular case the 
precise amount of reduction is not of so much im- 
portance as the principle upon which it proceeds. 
Bottomry bonds are always favourably construed; 
and I know of no power in this Court to compel a 
merchant abroad to advance money on bottomry 
at any stated premium. Where indeed fraud and 
coUusion are imputed, then the premium may 
fairly be taken into consideration : it may also 
be a proper exercise of its jurisdiction, and there 
may possibly be a reasonable ground for its inter- 
ference, in questions of this nature between British 
subjects, the vessel being at the time in a British 
port ; but, where the hypothecation has been in a 
foreign port, 1 am not aware of an instance in which 
the premium on money advanced by a foreigner has 
been reduced : and the Court itself, at the opening 
of this case, observed, that '* to reduce the pre- 
mium is a high act of judicial authority." In the 
Zodiac ♦ consul's fees were charged in a bottomiy 
bond and allowed, the fairness of the transaction not 
being questioned ; and I contend that the equity 
on the part of the bondholder is much stronger in 
this case than in the Zodiac. The result of that 
and other decisions is, that a party objecting to a 



* 1 Hagg. Adm. Rep. S20. 
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bond must show some good ground of impeach- coovac. 
raent Here I assume that this bond is, in its Fdnruaryis^ 
general features, valid : there is no charge against 
the master either of fraud or even of imprudence 
or extravagance ; nor is it alleged that the repairs 
were unnecessary, or that there was any erroneous 
calculation as to the disbursements. Indeed the 
accounts were certified abroad to be correct. 

Having made these preliminary observations, I 
will now advert to the several items which have 
been disallowed, and I will consider them in order. 
It is said, that wages paid to seamen abroad cannot 
form an item in a bottomry bond ; it, however, 
appears singular to me, in a case of seamen de- 
tained for upwards of three months in a foreign 
country, that the master should not have the power to 
take up money, in order to make them an advance, 
to be allowed to him in account ; and this only, 
because, as is alleged, that the mariners' contract 
is not to be enforced till the end of the voyage. 
Are the men in the meantime, and for an unex- 
pectedly protracted voyage, and during a severe 
period of the year, to be left perfectly destitute ? 
The master, in this case, had no funds, no per- 
sonal credit, and yet is he not to have the power to 
charge the ship with that which is a primary lien 
upon it, and for which it is responsible in priority 
to all other claims ? And here the advances were 
sanctioned by the Tribunal of Commerce. But, 
however this may be, the bondholder is not bound 
to look to all the disbursements. If this Court 
were to disallow these advances, it would be an 
interference with the decision of a foreign tribunal ; 
and the payment having been made under the 
direction and sanction of the Court where the 

c c 3 
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^>^^^^' vessel then was, it obviated the necessity of a sale 
jfebruar3f\5tb, of cargo, and ought now to be supported. 

The next item is the disallowance of the com- 
mission charged for the care of the cargo, which 
was unladen and deposited in warehouses, and for 
having reshipped it. What has the lender to do 
with this charge ? He is not to look to the 4is* 
bursements. li't indeed, the merchant who lends 
the money is also the shipwright and does the 
repairs, or even superintends them, a su^icioo 
possibly may arise should the commission be ex^ 
cessive ; but the matter of commission will depend 
on the custom at the foreign port : and how can 
this Court pronounce that such a custom, which is 
proved to prevail, is vicious, and not to be sustained ? 
What authority can it have to control the U3age 
of a foreign port? That such is the usage is 
denied, I am aware, in the act on petition $ but 
the certificate of the British Consul is directly 
opposed to such denial. In this case the cargo, 
at least the clover and coriander seed, would be 
easily affected by leakage ; and when unladen, re* 
quired particular attention and care to prevent 
injury by damp : and the charge of commission 
for this service and the responsibility attendant 
upon it is disallowed, because the registrar and 
merchants have thought 5 per cent on the actual 
disbursement sufficient. 

But the most material feature of the report is 
the reduction of the premium on the bond. It is 
said, that an insurance on the voyage home could 
have been effected at 1 per cent ; but die rate of 
insurance depends upon the condition of the veaseli 
which^ after her damage, could not be eqia^^ljr 
known in this country. However, sof^sjof ^^^ 
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an insurance could have been effected, it has nothing o»»^c. 
to do with this question ; for if it had, on \irhat Ftimary isOi, 
ground is 12^ per cent allowed ? Where there are 
a number of transactions 1 per cenL may, on an 
average^ be sufficient to cover the risk» but would 
BOt suffice for a single and insulated transaction. 
Bottomry bonds, however, are to be upheld on 
general principles, which are peculiarly applicable 
to them alone. Here is no imputation of fraud ; 
the difficulty of procuring money was great, — ^ 
there was an apprehension of war ; and as much 
as 25 per cenL was demanded by other merchants : 
the bond was executed with the sanction of the 
British Consul, and of the Tribunal of Commerce. 
Can this Court, then, determine that the bond- 
holders ought to have advanced their money at a 
lower rate of interest? How is it to adjudicate 
safely upon such a matter? If bonds of this 
nature are to be shaken on minute considerations, 
it will be greatly detrimental to the interests of 
commerce ; and what impediments will be thrown 
in the way of obtaining advances on bottomry, if 
foreign merchants are to be compelled to submit 
to the views and notions of the registrar of this 
Court assisted by British merchants ? On these 
grounds, I subniit that the report cannot be. sus* 
tained: the accounts have all been allowed, and 
there is no attempt to impeach the bond ^fides of 
the transaction in any part. 

AddamSf for the owners of the cargo, observed, 
that the accounts could not be impugned, because 
the master had absconded; that the Zodiac was 
inapplicable, the vessel, in this case, being within 
an easy communication of this country. 

Dedson for the owner of the ship. 

c c 4 
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cooNAc. Judgment. 

JP^ruaty 15th, Sir Christophev Robinson. — This is a question 
relating to the reduction of the premium of a bot- 
tomry bond, under the following circumstances: 
The ship, belonging to persons in the north of 
England^ was chartered to go to Charente^ in 
France^ and bring a cargo of brandy to London. 
The brandy was laden, and the ship sailed on the 
25th of December 1 8S0, and met with bad weather 
in the Charente riven The storm continued when 
she got out to sea, and she became leaky, and was 
obliged to put into the Isk ofRej which is not far 
from the mouth of that river. The cargo was 
unladen and warehoused, and the ship surveyed 
under the superintendence of M. Decltexeaux^ who 
had been adopted by the master as the ship's 
agent. Great repairs were found to be necessary, 
and were accordingly effected in the months of 
January and February. In March the cargo was 
re-shipped. The vessel sailed in the latter end of 
that month, and arrived in London in ApriU In 
order to discharge the expenses which had been 
incurred at the Isle of RS, the master took money 
on bottomry to the amount of 24,000 francs. 
The expenses amounted to about 18,000 francs, 
and a sum of 6000 francs was charged as a com- 
mission of 5 per cent on the value of the cargo ; 
making up the total sum of 24,000 francs, for 
which the bond was given. When the bond was 
put in suit in this Court, the payment was resisted ; 
and the parties, by a private minute of Court, but 
without direction from the Court *, agreed to refer 



* The Court intimated that it would be conveoient, in cases 
where the legal effect of a bottomry bond was intended to be 
questioned, that the reference to the registrar and merchaDts 
should be made under the Court's directions. 



THE HIGH COURT OF ADMIRALTY. 385 

the accounts generally to the registrar and mer- ^^^•''^g' 
chants, to report on the premium and the several Fibmary i5ti^ 
charges. The report of the registrar and mer* 
chants has disallowed a sum of 7^ per cent on the 
premium, a sum of 1200 francs paid as two months^ 
wages to the master and crew during their deten- 
tion, in addition to their subsistence"*, and the 
commission of 5 per cent, charged by the agent on 
the value of the cargo, allowing a commission of 
5 per cent, instead of 3 per cent on the repairs of 
the ship, and the other expenses. And an objec- 
tion to these disallowances being taken on the part 
of the bondholder^ it is for the Court to express 
what it considers to be the principle of law applicable 
to the several points. 

In the act on petition, the owners rely princi- 
pally on the report, and allege that it was made on 
a full hearing of every thing that could be ad- 
vanced, and that the Court has the power of 
reducing exorbitant charges, and that the disallow- 
ances were properly made. On the other hand, it is 
alleged that the money was advanced by the lender 
on a contract perfectly fair, and that the lender is 
not answerable for the application of the money ; 
that money could not be obtained at a lower pre- 
mium, owing to the disturbed state of commerce in 
France, and the scarcity of money, and also on ac- 
count of apprehensions that were entertained at 
that time of the breaking out of hostilities between 
the two countries. In the argument a higher prin- 
ciple has been advanced; and it has been con- 
tended that, although there may have been some 
few instances in which the premium has been re- 
duced, in cases between British subjects, this Court 

* The expense of victualling the crew was allowed. 
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o^v^f^' has no authority to disturb the terms of the agree- 
jFMniory i5tii^ meut betwecD the parties in a case like the present, 
relating to a contract of this description in a fore^. 
country, on which the foreign merchant has lenfc 
his money with perfect good faith ; and diat the 
Court has not authority to reduce the premium en 
a bottomry-bond, unless specifically affected with 
fraud and collusion, which must be shewn, and 
proved in a clear and distinct manner. This is 
almost a denial of the jurisdiction <^ the Court,^ 
which it is proper I should notice in limine; and I 
will take this opportunity of stating what I con* 
ceive to be the authorities of law on this subject. 

In the. Zodiac^ which has been cited, my Ptede« 
cesser held that such a power must exist in prin- 
ciple, though it had not been often exercised, and 
he did not see reason to apply it in the case then 
under consideration ; and I conceive there is no 
want of authorities for such a practice, when the 
subject is fully considered. Writers on marittfiie 
law treat generally of the contracts of respondentia 
and bottomry under the same head with v^y little 
discrimination, as they are ^milar in their prin- 
cipd character of maritime risk and interest, and 
are so considered together 'm countries wh»e con- 
tracts of respondentia still exist. In this country, 
that description of bottomry has been disused since 
the passing of 19 G. 2. c. 37. ; and, therelbre^ we 
are not so much in tiie babit of illustrating the 
one by the other. But )£ it is considered that m^ 
spondentia bonds are entered into on far more ad-^ 
vantageous terms between the contradiBg pattietf 
who know each other, and may be abl^ to judge 
for themselves of the state of the money-nwlcet, 
and of the risk and profits on which money ^a 
employed might be advanced, -^ whikt in bot- 
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tomry by the master, like the present^ the owner Co«mc. 
is usually ignorant of all that passes, and the jWrtMryi^n^ 
master has no other authority to pledge his pro- 
perty than what is derived from the necessity in 
which he is placed, — the general principles, on 
which courts of justice have thought it reason- 
able to give relief against extortionate bargains, 
in the ibrmer class of cases, are as fit to be enteiu 
tained and applied, in proper cases of this class j 
and I think I may refer to the principles that have 
been held distinctly with regard to respondentia 
bonds, as authorities equally just and necessary to 
be applied to cases of this description. 

These contracts have always been considered 
free from the restraints proceeding from laws 
against usury*, and have been held to depend 
chiefly on the agreement of the parties, f But 

this is not to be understood without Ihnitaticm^ 
for they are still subject to the restrictions iio* 
posed on all contxacts by the principles of good 
faith. M. JEmerigont cites, without disappra^ 



* See Pothier, vol. iii. p. 85. AUo Sir W. Jones's observ- 
ations upon these contracts hi the laws of India. Asiatic Re'- 
searehest vol. i. p. 428. See also Coiebroke's Digest of Hindu 
Laws on Contracts and Successions f tit Interest f vol* i. pp.29. 8L 

f Valin (vol. ii. p. 2. liv. 3. tit. 5*)f after stating, that the 
ordinary peace rate of premium on respondentia in France^ in 
his time, was from 15 to 20 per cent, on a voyage to the West 
Indies or to Canada i from 25 to S5 per cent, to the coast of 
Guinea / and in the coasting trade from 5 to 10 per cent., adds, 
" Mais en temps de guerre il est k un tauz plus Cbrt, propot* 
tionnellement aux risques et aux circonstances ; car enfin il 
n'y a rien de r6gl£ sur celk, et la quotit^ de profit maritime 
depend moins de Tusage courant du lieu, que de la conventiov 
des parties.*' 

t Vol. ii. p. 407. 
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^^^^^^ bation, a passage from an older Italian writer, to 
jFUmafy i5tii. tfais effcct — " that if the premium is excessive, 
it may be moderated by the Judge.** In the 
practice of the Court of Chancery " that Court 
will not assist the obligee of a bottomry bond when 
it carries an unreasonable interest : ** •* the reason- 
ableness or unreasonableness of the interest de- 
pends upon the risk/* • In the same manner, the 

power which this Court exercises in cases like the 
present does not rest on any direct authority which 
it assumes over a foreign contract, but on the prin- 
ciple common to all Courts, which restrains them 
from lending their aid to enforce contracts essen- 
tially vicious, or tainted with fraud or extortion. 
Lord Hardwickcy in one case, on contingent or 
hazardous contracts t, in which reference was made 
incidentally to the principle of bottomry, discusses 
at length the effect of fraud and extortion, and assi- 
milates them together : << To take advantage of an- 
other man*s necessity is,** he says, " equally bad as 
taking advantage of his weakness, and in such situ- 
ation he is as incapable of making a right use of 
his reason as in the other : and fraud has been con- 
stantly presumed or inferred from circumstances 
and the conditions of the parties ; from weakness 
and necessity on one side, and extortion and 
avarice on the other; and merely from the in- 
trinsic unconscionableness of the bargain.** When 
it is admitted, therefore, that fraud or collusion 
might justify the interference of this Court, we 
must take those terms with the extension given to 
The cooii of them in other courts ; and if this Court is re- 

Adminltjry if 

* See 1 Eq. Cases, Abr. 872., and cases there cite4> 
f Chesterfield v^Jansen^ 1 Atk. ^52* 
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quired to enforce contracts of tliis kind at all, it Co>ifAc 
must be on such principles as equity demands, and February 15th, 
without which neither equity nor justice would be **^ 
done. We have then, I think, sufficient authority y^^^red to en- 
for the exercise of this jurisdiction, on the same contracts, miut 
principle, in all cases, foreign as well as domestic. ^u!d^«"or 
Even commercial writers • have noticed the liabi- ^^*^' 
lity of lenders on bottomry to have the terms of 
their contracts examined in the Courts which are 
called to adjudicate upon them. It cannot be 
said, therefore, that there is any surprise on 
foreign merchants in the application of such prin- 
ciples ; and it must be understood, as they do un- 
doubtedly understand, that if they require the aid 
of this Court to enforce contracts made intention- 
ally to be enforced here, such aid can only be 
afforded according to the principles which guide 
its proceedings, and without which it would be an 
instrument of fraud and rapine, rather than the 
dispenser of justice. 

I have said thus much as to the power and au- 
thority of the Court, to prevent any misunder- 
standing on a point of so much importance } and I 
now proceed to what is the more immediate ques- 
tion in this case — how far that power ought to be 
exercised in the several articles that are in issue in 

this report. 

The premium was reduced from 20 per cent to 



* Magensy in his work on Insurance, (voL i. p* 400.) mentions 
the case of a suit in the Court of Admiralty in 1741, on a bot- 
tomry bond given in Carolinot in which the payment was re- 
sisted in respect to certain articles. The case was compromised ; 
but the writer observes, with reference to the expediency, in so 
terminating the suit, ** that the party might have been required 
to shew that no one else would have advanced the money on 
bottomry on cheaper terms." 
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^^<^—^^ 12^ per cent, on a calculation, as I am informed, 
jMnuay 151b, that on an allowance of 2i per cent for insurance 

I8S& 

and the expenses of efiecting it, S^ for agency to 
receive and remit, and S^ for ordinary interest for 
SIX months, there remained a profit of 5 per cent 
for the sea-risk ; and the surplus was reduced as 
excessive. I will not take upon myself to say that 
this calculation might not be, under some circum- 
stances, reasonable and liberal ; but I am to ex- 
amine the contract as it stands, with reference to a 
particular time, and to the special circumstances 
under which it was formed. It is described as a 
high premium in the bond ; and the reason assigned 
in the correspondence is, that money could not be 
obtained at a lower premium, owing to its scarcity 
in France^ and the disturbed state of the country, 
and the apprehension of hostilities between the two 
countries. On a reference to the public journals 
of that time, I find tliat representation to be con- 
firmed by the daily news, and by the state of the 
f^ds both of this country and of France. If such 
a cause really existed, it is reasonable to suppose 
it might cerate on the minds of the parties ; and I 
cannot go the length of saying that the fairness of 
the transaction may not very materially depend on 
that consideration. 

The act on petition alleged that communications 
had been made to the owners in London^ or their 
agents, of all that was passing in France^ and that 
corre^ondeoce has since been brought in. It ap-' 
pears fromi it diiat M« Deckezeauje duly informed 
the owners- on the 189th €ff December of the acci- 
dent, and in Jantiary and February repeatedly 
urged on them the expediency of providing funds 
in London, advising them of the sums required^ 
and of tlie impossibility of obtaining money in 
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France at a less premium than 20 per cent. The o^^^^- 
owners here took no measures, till in the month of jp^^mary ifiih» 
March instructions were given to a house at Ro- 
chelle to procure funds ; and the answer to that 
letter of the l6th of March^ advises them that the 
money had been taken on bottomry at 16 per cent. 
This appears now to have been incorrect; but 
the observation which I found upon it is, that it 
seems to have excited no remark as to the exor- 
bitant rate of such interest, though much higher 
than the rate allowed in the report. Surely these 
'&ct8 tend strongly to exonerate the agent and the 
lender from any imputation of clandestine col- 
lusion. They likewise supply the best proof which 
the Court can have of the fairness of their con- 
duct, and perhaps tiiey go further, and furnish 
some test of the state of the money-market both in 
JEngland and France ; for although it might be 
difficult for the different owners and insurers to 
adjust their several shares in the funds required^ 
in the way of immediate contribution, it. aboukl 
be remembered tiiat money might have been 
raised on bottomry in London as well as in 
France ; and if it was not so raised at a lower in- 
terest, it may be inferred that the terms' of this 
bond were justified by the circumstances of the 
times. In such a case, how can I say that the 
bond is affected with fraud or collusion, or with the 
vice of extortion ? Though I miglit have expected 
that money might have been advanced at a lower 
rate, and particularly when I see that in the Gra^ 
tittuUne *, in time of open war, the premium be- 
tween Lisbon and this country was only 16 per 
cent. *-^ yet I cannot acton that supposition, to 



' ■W. —"■ ' ■ ■ ." !■ . " W W^WIW 
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• 

<^^^^' the effect of saying that the premium actually sti- 
Ftbruwyisih, pulated foF iu this case was excessive, so as to 
authorise this Court to reduce the rate, which 
would only exercise such an authority on clear and 
indisputable grounds. Considering the caution with 
which it behoves the Court to act in such ques- 
tions, I cannot venture to form any such conclu- 
sion. I therefore over-rule the report of the registrar 
and merchants on this point. 

In respect to the commission of 5 per cent, on the 
value of the cargo, I shall not enter into the alleged 
custom of France on this point. Such a custom of 
a particular country would have very little effect 
against foreigners, unless it is reasonable and just 
To sanction a charge of 5 per cent, on a whole 
cargo, of whatever bulk or value, for such services 
as these, cannot, I think, be deemed reasonable or 
just* It is, indeed, a reflection of the intelligent 
writer to whom I have before alluded *, '< that all 
customs of merchants are not founded on right 
principles, and, though become respectable by an- 
tiquity, that they should not avail in any suit of 
law, so as to outweigh the scale of right reason.'' 
This commission is manifestly a very high charge, 
not limited to the necessities of the case, and on that 
ground it is not capable of being sanctioned and 
allowed by this Court In the Gratitudine the com- 
mission of 5 per cent was charged only on the ad- 
vances. Whatever, then, may be the reliance of 
foreigners on their own customs, they can only 
obtain by the aid of this Court such relief as is 
compatible with the principles of law administered 
here. On this point, the registrar and merchants 
have acted in conformity to the principles which 



* Sec Magens^B Preface, pp. 4, 5. 
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have always guided the decisions of this Court, CoanAc, 
and I confirm that part of their report I confirm February 15th, 
also the disallowance of wages, paid before the 
termination of the voyage, and in addition to the 
subsistence allowed during the detention, on the 
ground that it was a premature payment that might 
never become due ; and if paid in this form, might 
fall, as it has done, on the owners of the cargo, 
who are not properly liable to it. 

The Court directed the report to be reformed. The Court 
by allowing the original premium of 20 per cent., STm^Smi** 
and in all other respects confirmed the report boJS"w5h^ 

.__.____^__^ tercstst4per 

cent, ftomthe 



On the 19th of February the amended report, *™^{ 
certifying that 8S1/. 6s. 4fd. was due to the bond- date of the de- 
holders, was brought in. An appeal was asserted, ^^^ " 
on the part of the bondholders ; but, on the 28th 
of May, it being alleged that the appeal would not 
be prosecuted, the amended report was confirmed. 

Addams then prayed that the consignees of the 
cargo be dismissed on payment of the balance of 
the report. 

The King*s Advocate, contri, applied for in- 
terest and costs. 

An act on petition was afterwards entered into 
in support of these respective prayers; and on 
the 6th of Jtdy the Court, agreeably to the petition 
on the part of the bondholder, pronounced interest 
at the rate of 4 per cent to be due on the amount 
of the bond, from the time the same became pay- 
able, to the 15th of February, being the date of its 
decree, and with costs. 

VOL. II. D D 
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Fehruary 24th, 
18S2. 

Ship's articles 
are only con- 
clusive as to 
the amount of 
wages and the 
voyage: on 
collateral points 
the Court of 
Admiralty may 
consider how 
fiurthey aro 
reaaoaable and 
juat; thfirofim 
a>oiauae, pvo- 
ytding that if 
contraband 
goods were 
Kuind in the 
foiecastle, the 
seainen liying 
therein should 
forfeit their 
wages and 10^, 
is not conclu- 
sive to work a 
forfeiture of 
wages against 
those not di- 
rectly proved to 
be personally 
implicated in 
the offence. 
The penalty 
cannot be en- 
forced in the 
Court of 
Admiralty. 



PRINCE FREDERICK. Hart. 

'PmS was a suit for seaman's wages on a voyage 
from London to Rotterdam and back. The 
owner gave in a defensive plea*, alleging, tliat 
on the day after the arrival of the ship in the 
port of London^ a custom-house oflBcer found, and 
seized a^ contraband, in the forecastle, being that 
part of the ship appropriated to Powell (and three 
other seamen by name), 22 lbs. of tobacco, which 
belonged to the said four seamen ; that Powell 
had declared to one Turner^ with whom he lodg^ed, 
that he had taken one lot of contraband gpod$ 

* The ship's articles were annexed. After the usual clause^ 
was a clause, in print, which contained the following extracts :•— 
" And we the undersigned seamen and mariners do further 
severally agree, that, in case of any smuggling or illicit trans' 
actions on board, in which any one or more of us shall or may 
in any manner whatsoever be concerned, or which shaH take 
place by or through the culpable negligence or wilful hoIscod- 
duct, or want of reasonable care on the part of any of us re- 
spectively, we shall and will be content to forfeit all such 
wages as may be due to us respectively, and a further luin of 
10/. by each and every one of us to the owners." — " And 
further we, the seamen living in the forecastle, do hereby agree, 
and are content to be subject to the like forfeitures in the 
event of any gontraband or prohibited goods being found 
in the forecastle by the officers of the customs in Engiamiy be- 
yond the quantity allowed as sea-stock." —<- Then foJIowed a 
clauseu in writing, as follows : — *Mn the event of igoy contra- 
band or prohibited goods being found on board the said vessel 
by any revenue officers beyond the quantity allowed by law as 
sea-stock, we shall and will be content to forfeit all such wages 
as may be due to us respectively, and a fuQther. sum •£ IQL kf 
each and every one of us to be paid to the ownens." 
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away from the ship, and that there were twenty- p^""^ 

five more parcels : that in consequence of such 

contraband being so found, Powell and the re- issi 
mainder of the crew had forfeited all the wages to 
which they would otherwise have been entitled. 

AddamSy for the mariner, opposed the allegation. 

The King^s Advocate^ control. 

Judgment. 
Sir Christopher Robinson. — This is a ca^ of 
wages, on the suit of Adam Powell^ (but affecting 
others, as it seems now proposed to fix the prin- 
ciple, involved in this allegation, upon others of 
the crew,) in which the owners have pleaded a 
cause of forfeiture on the ground of smuggling, 
and it is so pleaded as a fact provable against 
Powell. There is no objection to an allegation of 
such a fact on the general principles of maritime 
law ; but the allegation goes on to plead the ship's 
articles, and two particular clauses of that instru- 
ment, which stipulate that the wages of the sea- 
men shall be forfeited on the mere finding of pro- 
hibited goods in the ship, and more especially in 
the forecastle, which is appropriated to the use of* 
the sailors, and where, it is alleged, such articles 
could not be stowed away, without the knowledge 
and privity of all individuals having access to that 
part of the ship. This may properly affect Powell 
in conjunction with the pleading of the fact ; and 
as to him it is not denied that the allegation is ad- 
missible. But, as to the three other seamen, it is 
only pleaded, " that in consequence of the con- 
traband goods being found in the forecastle, Powell^ 
as also the remainder of the crew^ have forfeited all 
their wages.** 

D D g 
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Peikc. The opinion of the Court is requested on the 

effect of the special clauses as to such a forfeiture, 

1832. ' in the ship's articles, in order to save the expense 
of further proceedings ; and I am clearly of opinion 
that I could not pronounce for a forfeiture of wages 
on such clauses alone, unsupported by any proof of 
the fact against the individuals. I will explain the 
grounds of this opinion, which is founded, I con- 
ceive, on the intrinsic injustice of the principle con- 
tended for on the part of the owners, as well as 
on the act of parliament, and the authority of ad- 
judged cases. 

With respect to the first point, it is sufficient to 
say that it is not impossible, however little to be sus- 
pected, that prohibited articles might be secreted 
there without the sailors* knowledge, by the master 
himself or his officers ; and the bare possibility of 
such a fact would prevent the Court from drawing 
any conclusive inference against any individual 
from the force of the articles alone. As to these 
incidental additions to the ship's articles, it is to be 
recollected, that this instrument is required by the 
2 G. 2. c. 36. for the protection of the owners, on 
the specification of the wages, and of the voyage, 
with respect to which the articles are conclusive: 
but on other collateral agreements it has been de- 
cided by my predecessor, in the case of the 
Minerva*^ that they are not in all cases con- 
clusive ; but that this Court may, as a Court of 
Equity, consider how far such clauses are reason- 
able and consistent with justice, bearing in mind 
the general ignorance and imprudence of seamen, 
and their inability to understand the meaning of a 



• 1 Hagg. Adm. Rep. S47. 
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long and multifarious instrument, as the ship's ar- p^^*,*^*^ 

tides are made by these additions. This principle • 

has been adopted by Lord Tenterden^ without dis- leS. 
sent, in his Treatise on Shipping *; and the con- 
current opinion of two such persons justifies me in 
holding that this clause, ex vi termini alone, is not 
obligatory and binding on the Court. On pre- 
cedent also, — in the case of Thompson v. Collins % 
which has been cited by the King's Advocate, the 
Court of Common Pleas had occasion to consider 
the effect of an embezzlement not proved against 
any individual ; and the Court was there of opinion 
that such a principle could not be pressed to the 
forfeiture of wages from a mere clause in the 
articles making that fact a cause of forfeiture, 
without proof of the fact against the individuals : 
and although the Court, in intimating this opinion, 
permitted the question to be argued more fully, if 
the counsel should desire it, the party acquiesced, 
and the point was not again brought forward. In 
that-case the principle contended for might be less 
inequitable even than the present ; because there 
are traces in ancient ordinances of rules by which 
a loss of freight, occasioned by loss of goods, was 
held to affect the seamen by a proportionate de- 
duction of wages, t But here no loss is alleged to 
have been sustained by the owners, and I presume 
the ship would not be affected by such an act, 
without proof or presumptive inference against the 
owners or master; at least such was the ancient 
principle, for the 38 Edw. 3. c. 8. enacts, " that 



♦ 5th ed. p. 435. t 1 Bos. & Pull. N. R. S*?. 

% For a claim of deduction from wages on account of da- 
rn^e to goods by negligence, see the New PhaniXf p. ^20, 

DD 3 
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TMmM *" owner shall not lose his ship for a small thing. 

— put within the ship not customed^ without hU 

lasl. knowledge.** It would, therefore, be inequitable^ 
to act on a different principle against the mariners. 
It is to be observed, also, that the same clause in 
the articles imposes a penalty of 10/. on each seaman, 
in addition to the forfeiture of wages : this penal^ 
could not be enforced in this Court ; and it sug- 
gests to the Court the duty of not putting such a 
penaJ construction on the operation of the con- 
dition respecting wages, when the owner may, if 
he is so advised, enforce the whole clause against 
the seamen by the authority of a court of common 
law. I shall therefore not hold the articles alone 
conclusive to work a forfeiture of wages against 
any individual, who is not alleged and proved to 
have been personally implicated in the offence. 
The allegation must be reformed, therefore, so far 
aa it implicates any seaman except FowelL 

Note. The owner paid the wages and costs. 



AprU IStby 
1832. 



In a cause of 
collision hap- 
pening in the 
Hvimber^ 
twentj miles 
from the main 
lea, but within 
the flux and 
leflux of the 
tide, and at 
about three 
fourths flood, 
the protest of 



PUBLIC OPINION. AcKLAND. 

^HIS was a cause of damage by collision in the 
liver Humbevy brought by the owners of th^ 
Roycl Charter mail packet againjst the Public Opi- 
nioTiy a passage boat An appearance was given 
for the Public Opinion^ under protest, on the 
ground that " the site of the collision was within 
thirty yards of the west pier, at the entrance of 
the Number dock ba^n, ia the paiash of th^ Hol^ 



THE HICH COURT OF ADMIRALTY- 399 

lYini/y, in the south ward of Mi/ton^ in the town Jvmlic 



and county of Kingston-upon-Hullj twenty miles 

up the river Humber ; and that therefore the "^Tss^^*^' 

collision did not take place on the high seas, but 

within the body of a county." It was alleged, on sustained upon 

the other hand, " that the site of the collision was ^^ll^^S 

about thirty yards from the outer end of the *^^r**^^*^'- 

western pier of the port of Hull^ within the flux 

and reflux oi the tide, which was, at the time 

of the collision, about three-fourths flood, and 

within the Admiralty jurisdiction/' 

The treasurer of Hull stated, from his know* 
ledge as chief clerk to the guardians of the poor, 
that " beyond the line of the low water mark the 
Humber was considered as a branch or arm of 
tbe high sea, and not within the town of Htdlj 
and, consequently, not capable of conferring a 
settlement'* 

The affidavit of a sheriff's officer stated, " that he 
was in the habit of executing warrants upon civil 
processes, and making arrests in civil actions upon 
swch part of the Humber as he considered to be 
within the jurisdiction of the sheriff' of Hull; and 
that he had always understood such jurisdiction to 
extend from the fore-shore of the river within and 
adjoining to the town to the middle stream of the 
river ; but that, in 1828, it was intimated to him 
by the magistrates, that he could not arrest beyond 
low water mark." 

The master of the Royal Charter stated, that 
*> the Royal Charter was first struck at the distance 
of about thirty or forty feet from the west pier, 
and beyond the line of ordinary low water mark 
of the Humber ; that the place, where the Royal 
Charter wa» at the time she was forced against the 
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FUBUC 

Opimjoh. 

April 18tb, 
1832. 



west pier, is usually covered with water at low 
water; but that at spring tides the water re- 
cedes from the shore to the distance of about tea 
or fifteen feet, leaving the mud in front of the 
west pier/* 

It appeared, from a pilot's affidavit, that the width 
of the Humber between Hull and the opposite coast 
was about three miles, and that a person on the shore 
at Hull could not distinguish what was doing on 
the opposite shore ; that the river was navigable 
beyond Hull^ not only for merchant vessels, but 
for men of war ; that there was no bridge across 
the Humber^ but that it was navigable throughout, 
extending from the sea westward to the junction 
of the Ouse and Trenty being about forty-two 
miles ; the town of Hull being half way ; that the 
first bridge on the Ouse was at Selbi/, and on the 
JYent at Gainsborough.^ 



£itracC iroin 
an inquisition 
taken in the 
44 Edw. S. to 
aacerUin the 
right of passage 
over the 
Mumberdrom 
Barton, 



* An inquisition, and also a charter to the town of Hull, 
(from the tower records,) contained the following extracts. 

*^ It was found by the inquisitors upon oath, that Richard 
Earl of Arundelf and Alianor his wife, have and hold a certain 
passage over the water Humber y at Barton'upon-H umber y with 
the profit of the same passage, as in dower of the same Alianor^ 
the reversion of the same passage b^onging to John^ son and 
heir of Henry de Beaumont^ within age, and in the custody 
of the lord the king; and that they say, that they and all 
other lords of the town of Barton^ from time whereof the 
memory of man is not to the contrary, have had and were 
accustomed to have that passage and the profit of the same, 
and that no other hath been accustomed to have any passage 
over the water aforesaid within the limits of Redeclifand Ttoy 
grayn before these times; save that at Barrow haven, within 
the limits aforesaid, there is and for all time was a certain ease- 
ment for the tenants and men of the town of Barrow, for them- 
selves, their goods, and merchandizes over the water of Humbert 
to be taken from thence at their will, at their own costs to be 
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, AddamSf in support of the protest, contended 
that the damage was done infrd corpm comitatus. 

The King*s Advocate^ contra, — That the Humber 
was described as " an arm of the sea;" and that 
the Admiralty jurisdiction was consequently not 
excluded. He referred to the case of the Pearl. * 



PUBUC 

OriNioK. 
ISdS. 



Judgment. 
Sir Christopher Robinson. — The Court is called 
upon to decide against its own jurisdiction ; and 
although that is not a very pleasant duty, it must 
be discharged with fidelity and candour according 
to the rules of law which are applicable to the 
s.ubject. The Court must do this on public 
grounds, and also with reference to the interests 
of parties, who may be afiected by the distinction. 
It appears incidentally that the owners of the 
Public Opinion are become bankrupt ; which may 
be the reason for proceeding here against the 
vessel, and may involve a question of interest, as 

carried, and thither to be brought without any toll or custom to 
be paid to the lords of Barton,^* 

** Desiring the bettering of the said borough, which is situate 
upon the water of Humber^ which is an arm of the sea^ and 
which is now enclosed, and considering, from the good, and 
secure keeping of the same borough, the defence and safety of 
our people of parts adjacent against the attacks of foreigners 
on the sea coasts and elsewhere may many ways happen ; and 
also that the burgesses may more quietly attend to their affairs, 
and the business of us and of our heirs be more properly 
effected in time to come : and, moreover, of our more abundant 
favour we have granted, as much as in us is, to the mayor, 
bailiffs, and burgesses of the said town of Kingstori'Upon'Hullf 
Bind to their heirs and successors, that they shall have a port for 
ever annexed to the said town and liberty thereof, from 
Sculcote Gate unto the middle course of the toater of Humber" 

* '5 Robinson, 224. 



Extract iVom A 
charter of 
9 Hen, S. re- 
citing, among 
other charters, 
a charter of 
Mdw, 1. and 
conflnning the 
privileges of the 
bur ges s e s of 
J^ingtion^vpoiu 
Butt. 
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(Himv. *^ '^® priority and preference of these partteSi 

—7 against the ship, over the general creditors, 

ijisA. Since the statutes of lite. 2. • and of Hen, 4. t 

it has been strictly held, that the Court of Ad- 
miralty cannot exercise jurisdiction, in civil cases^ 
on caudes of action arising in/rd corpus comitatus ; 
and in a very recent case the Court of King's 
Bench has issued a prohibition in a case of col- 
lision, in which the Lord of the Isles^ a steam boat, 
was charged with damage to a merchantman in 
the Solent Sea^ running between the Isle qf Wight 
and the Hampshire coast* That place is, then^ 
nearer to the main sea, and has more the appear^ 
ance and general character of sea than the present 
Hull is twenty miles from the sea, and invested 
with a special local jurisdiction, which reaches 
beyond the spot where this injury is alleged to 
have been done* It is the seat of nutneroos mer'» 
cantile contracts and transactions, some of which 
might perhaps be brought within the verge of this 
Court, if its jurisdiction should be established in 
this case : the wages of seamen or boatmen in the 
passage navigation might be of that kind; and 
many consequences might follow, which might 
interfere with the course and habits of trade as 
they have hitherto prevailed. 

The general characteristics of inland waters 
belong strongly to the place of action. It is 
twenty miles from the main sea, very near to the 
land of Yorkshire^ and not above three miles from 
the Lincolnshire coast ; and, therefore, not beyond 
the reach of sight and the ordinary cognisance of 
jiuies. No case I>as been found to support sncb 
— • — • I ^ 

♦ 18 lUc. 2. €.$. 15 Ric. 2. c. 3. t ^ ^«»- * c.lU 
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proceedings ; and, I think, I can venture to say, 
none has occurred within a pretty long experience, 
which I have had in the practice of this Court 
The case which has been mentioned related to the 
termination of a sea voyage, and in no manner 
affects this question. The documents which have 
been exhibited shew that this part of the river is 
within the recognised territory of the county ; and, 
as such, subject to the process of the courts of 
common law. I feel, therefore, that it is my duty 
not to adventure beyond the known limits of my 
authority; and I should only involve the parties 
in expense and disappointment, were I to encourage 
any such experiment. I therefore dismiss the suit } 
but I do not think it a case for costs. 



PCBLM 
OriMIOV. 

■— — — ^— ^f- 

1SS2. 



THE AMPHITRITE. Morgan. 

^HIS was a case of mariner's wages. The seaman^ 
Forsyth^ was hired on a voyage from London 
to Rio Janeiro and back. In his summary petition 
he alleged, that, at Rm on the 19th of September^ 
he quitted the Amphitrite for the purpose of enter- 
ing into the service of H. M. S. Beagle, Captain 
Fitzroy^ which he accordingly did on that day, 
and was thereupon rated in the ship's books as an 
able seaman from that day. The evidence con- 
sisted of the answers of Morgan (the late master 
of the Amphitrite) on the summary petition, and 
of extracts from the log, annexed to his affidavit. 
The answers stated, that it was not on the 19th 



May 2dj 
1832. 



A mariner 
quitted a Teasel 
in defiance of 
the master, with 
opprobrious 
language; and, 
without any 
declaration of 
such intention 
when he quitted 
the vessel, 
entered on 
board a lung's 
ship within 
twenty-four 
hours, — this is 
desertion, 
woridng a for* 
feiture of 
wages. 
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AMFHxraiCT. ^as pleaded inaccurately) but on the morning of 
May 2d, thc 25th that Forsyth deserted. 
. AddamSj for the mariner. 
The King^s Advocate^ contr^. 

Judgment. 
Sir Christopher Robinson. — I have some reason 
to regret that this case has been brought on with- 
out any statement of the facts put in issue in the 
form of an allegation : it rests entirely on the an- 
swers of the master, and on the entries in the log, 
which are scarcely intelligible without a specifica- 
tion of the particular entries relied on, and with- 
out some intimation of the points to which they 
are intended to be applied. And it is with diffi- 
culty that I have been able to collect what is the 
real question between the parties. It now appears 
to depend, chiefly, on the entry of the 25th of 
September^ which imputes to the man a wilful and 
contumacious refusal of duty, and a quitting of 
the ship not only without leave, but in defiance of 
all authority. The vessel arrived at Rio on the 
19th ; disagreements there arose ; and there are 
entries in the log of a refusal to work on the 23d 
and 24th, which was highly reprehensible, and of 
the man's dissatisfaction with the ship's provision, 
which was made a formal complaint to the com- 
i mander of l^.M.S.AdventurCy then at jRio, and 

was reported, upon inspection by his officers, to be 
groundless. If the bread had not been good, it 
would not have justified such behaviour, as it 
was his duty, as a seaman, to work as long as 
he remained on board the ship. It is said, how* 
ever, that he had returned to his duty on the 24th, 
and was permitted to work, which implied a for* 
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giveness of his former disobedience. That would Amphitkitk. 
be an indulgent interpretation of his behaviour; jfoy 2d, 
but it is unnecessary to consider strictly the effect 
of it, as the following entry on the 25th describes 
a much more violent and contumacious act of dis- 
obedience, on quitting the vessel in defiance of the 
master, and with these opprobrious expressions :— 
" There, d — n you ; we have now done you.** 
These words import malice and resentment, and 
imply that he thought he had done some injury to 
the master. Could any thing be more inconsistent 
with the duty of obedience and faithful service 
than such conduct? It is not pretended that he 
ever returned to his duty, or that there was any re- 
conciliation or remission of this behaviour. 

But it is said that the mariner entered on board 
H. M. S. Beagle within twenty-four hours after 
leaving the merchant vessel, and that such entry 
will bring him within the protection of the 2 G. 3. 
c. 36. s. 13., which provides, " that entry on board 
a king's ship shall not be deemed a forfeiture 
of wages.'* In order to bring the case within the 
benefit of this clause, it is contended that a bond 
Jide leaving the ship with the intention of entering 
was equivalent to entry, and that the articles of a cUme in the 
the merchant vessel stipulated, in effect, that mere S£^*thirt ^ 
absence for less than twenty-four hours should not Jj^t^J^f **** 
be deemed desertion. Such a clause, I conceive, foar boun siudi 
relates to occasional absences, which are frequent in a dewrtion, 
the carelessness, idleness, and intemperance in which ^I^SSlmii 
sailors indulge in port ; but it cannot be extended J^^JS^ 
to such a wilful denial of authority and refusal of denial of 
duty, as is described in this entry of the log ; and '" °" ^' 
as to the claim of twenty-four hours, to take off the 
consequences of such wilful insubordination, by a 



1983. 
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Amphitbitk. subsequent entry on board a king's ship, it is quite 
Jfoyjd, inconsistent with any reasonable construction of 
such a privilege. I could assent to the proposi- 
tion, that a hondjide declaration of an intention to 
enter might be considered as entry for some pur- 
poses, as if a mariner was prevented from entering 
by the act of his master ; but the bonajides is the 
main part of that proposition which cannot be ap- 
plied to such conduct as this. It cannot be ima- 
ginedy that any privilege conferred upon a man for 
entering into the king's service should be intended 
to encourage him to defy his master, and commit 
all possible acts of disobedience under the cover of 
a subsequent entry. Such conduct is ^t a bond 
Jide entering into another service, which bright to 
be made without prejudice to his duty and service 
to bis former master. To suppose that a man 
should have twenty-four hours to put a colour on 
such misconduct, by which the vessel might even 
be lost in the mean time, is quite inconsistent with 
the obligation of faithful service contracted to his 
former ship ; and I cannot accede to such a pro- 
position. In what was done the next day, when 
the lieutenant of the Beagle went for this man's 
clothes, and returned without them, that officer 
seems to have acquiesced in some degree in the 
construction put on the act of desertion by the 
master, who at least appears to have acted consist* 
ently from the first in his opinion of the man's mis- 
conduct. Looking to the effect of the acts now 
proved to have been committed, and not afterwards 
discharged by subsequent reconciliation and for- 
giveness^ I think the mariner is not entitled to 
ws^es for a service so terminated by his own mis* 
conduct ; and I dismiss the suit* 
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TWO PIRATICAL GUN BOATS. -^832* ' 

THIS was a question relative to the distribution Bounties for 
of bounties on the capture of pirate vessels,-* pirato, made 
whether the bounties enured to the whole ship's SchSfr^n 
company, or only to the aciual captors? IfdSl^^ 

The King^s Advocate and Dodson for Capt somema«i 
JPellew^ and the officers and men of the jRtfw* but"notout5r 
lutionnaire. S^tSSS; 

PhilUmore and Addams for the actual captors. ■"<>"» J^. 

*- whole ship t 



Judgment. 

Sir Christopher jRo6mon.— *This is a question 
respecting the distribution of bounty-money given 
by act of parliament for the destruction of pirates ; 
and it is simply this, whether, the capture being 
effected by two boats' companies detached from 
the Revolutionnmre^ the bounty belongs to those 
individuals exclusively, or to the whole ship's 
company ? The ship was at anchor in the port of 
Zcmte on the IStli of May 1821, when intelligeiioe 
was received that two piratical gun-boats were 
committing acts of depredation on the opposite 
shore, near the entrance of the Gtdf qf Patras^ 
and had actually plundered and ill-treated two 
fishing-boats belonging to Zante. Two barges^ 
manned with forty-three men from the Revo^ 
lutionnairCy s^nd victualled for three days, were 
despatched in pursuit of them : they were so 
despatched at sunset of the 18th, and on the 
following morning they rejoined the ship, having 
completed the service on which they were seut» 



company. 
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^0 JboItc**' and taken and destroyed the piratical boats, after a 

severe contest and very gallant attack, — at a dis- 

18S2. ' tance of ten or fifteen miles from the ship *, but 
not apparently out of sight or signal distance, ex- 
cept owing to the intervention of a headland. The 
boats were condemned in this Court, in 1829, to the 
Revolutionnaire generally, on affidavits, principally 
of Lieutenant Morellj setting forth the facts of the 
capture and the number of the pirates, as they 
are now pleaded ; and no question was suggested 
to the Court, disputing the right of the Revo- 
kUionnaire to share in the whole interest, though 
it is said it was always intended to try the question 
as to the bounties. 

The right of the Revolutionnaire to share in the 
capture of the hulls is conceded; but it is said 
that the Order in Council of the SOth oi September 
1825, has raised a distinction as to the bounty given 
by the act, and appropriates that exclusively to the 
persons who were actually present at the attack, 
and composed the boats' crews detached on that 
service. With this single exception, the general 
principle of the navy is strongly recognised of 
holding a strict unity and identity between the 
several classes of seamen composing a ship's comr 
pany ; and no instance has been shown in modem 
practice, in which any severance has been made 
between them, even in head-money or bounty, with 
reference to any special facts of particular cap- 

* For the crews of the barges, the distance was alleged to 
have been fifteen miles, and that, " as well from the distance, 
as from their having rounded a point of land, the barges and the 
piratical boats were wholly out of sight of the ship." On the 
other side it was alleged, <' that the distance was only eight, or, 
atlinost, ten miles.'' 
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tures. The advantages of such a principle may ^q'^^^^I^^ 

be inferred from its long adoption, if they were • 

not obvious, m many views, to common ob- issi. 
servation. The pubHc force is best economized 
by such an arrangement; and detachments are 
made adequate to the object to be attained; it 
preserves general subordination and general har- 
mony between the crew ; whereas a contrary sys- 
tem, encouraging individuals to catch at separate 
interests, according to shades and degrees of ser- 
vice, would not fail to raise distinctions of jealousy 
and preference, and to introduce constant litigation 
between individuals. On the present system, it. 
may be further observed, may be ingrafted, and is » 
ingrafted, the opportunity of superadding personal 
and individual advancement, on account of specials 
services; and the gallantry of the present action 
has been so attended with promotion to the chief 
officer, and perhaps by other subordinate, appoint^ 
ments. 

The general principle of distribution of bounty otr 
head-money in the prize acts* has been to give it to 
the officers and seamen actually on board a king's 
ship or privateer at the actual taking. The pirate 
actt also declares the bounty to be meant as an 

• See 45 G. 3. c. 72. w. 5, 6., 55 G. 3. c. 160. s. 6. 

•)- The 6 G.4. c.49. (passed on 22d of June 1825), entitled 
*' An Act for encouraging the Capture or Pestruction of 
piratical Ships and Vessels," recites, " Whereas it is expedient 
to give encouragement to the commanders, officers, and crews 
of H. M. ships of war and hired armed ships to attack and 
destroy any ships, vessels, or boats manned by pirates," be it 
enacted, that there be paid <' unto the officers, seamen, marineSj^ 
soldiers, and others, who shall have been actually on board any 
of H. M. ships or vessels of war, or hired armed ships, at the 
actual taking, sinkiDg, burning, or otherwise destroying of i^iw 

VOL. II. E ^ 
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'^G^^B^M^ encouragement to the commanders, officerSy and 
' — crews ofH. M.'s ships, and gives the bounty to the 

1832. * officers and seamen actually on hoard at the actual 
taking and destroying; and it further provides that 
such bounty shall be distributed to and amongst 
such persons, and in such manner, form, and pro- 
portion as his Majesty by any Order in Cotmcil 
shall direct. 

The persons, therefore, to whom the bounty is 
given are specified by this statute, and are the 
same as those partaking in the distribution of head- 
money ; and it may be doubted whether the Order 
in Council could, if it so intended, entirely strip 
any classes of persons, so specially described in 
<!he act of parliament, of all interest in the grant* 
The only authority to the contrary is alleged to be 
icontained in the concluding sentence of the Order, 
nrhich ifirects the proceeds of a pirate ship, and the 
bounty, to be distributed accoixling to a former 
order of the 23d of June, 1824, " save and except 
that no flag-officer or other person, not actually 
present at the capture or destruction of the pirate 
vessel, shall be entitled to share in the distribution 
of bounty, in respect of the crews of such pirate 
ships, vessels, or boats ; " and adds that, *• in all 
cases where any flag-officer or flag-officers shall 
be so actually present, the captain shall take only 
two eighths, and the flag-officer or flag-officers one 
eighth." There is, in this Order, an entire omis- 
sion of any supposition of captures by boats, in 



ship, vessel, or boat manned by pirates, since 1st of January 
1820, 20/. for every pirate taken and secured or killed during 
the attack, and 5/. for every man of the crew not taken or 
killed, who shall have been alive on board the pirate ship at 
^he be^innin^ of the attack/' 



JW/^eth, _ 
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creeks or shoals, or at any distance from the ship, ^guJb^IS^ 
as frequently happens, in consequence of local dif. 
ficulties, and no provision is made for distribution "Tssi 
of the three eighths to any person but the Captain 
and Flag-OflScer. In all former practice, those 
actually on board the King's ship at the taking were 
considered as present. The exceptive clause says, 
perhaps, no more than that no flag-officer or other 
person not actually present, that is, not on board 
the ship, shall share ; whilst those who were con- 
sidered as actually present before, may be still so 
considered according to the rules of the semce, 
and so come within the meaning of these terms* 
I feel a difficulty, also, in saying that the exclusive 
terms " No flag-officer or other person," ade> 
quately describe the Captain, and other component 
parts of the ship's company. To exclude them, , 
who had always been admitted before, seem^ to * 
require that more distinct and appropriate terms- 
should have been used* Looking to these consi- 
derations, I am inclined to adhere to the interpret-, 
ation which agrees with all general analogy and: 
former practice ; and I feel fortified in such con- . 
struction, by seeing, as I have before observed, that 
the words of the act of parliament give this bounty 
to the officers, and seamen, and others, who shall 
have been actually on board his Majesty's ships at 
the taking or destroying of any pirate boat ; and, 
I think, I ought to presume that the Order in 
Council, in regulating the distribution, meant tq 
preserve those interests. 

Interest of the whole ship's crew established^ 



£ £ ^ 
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■^"^.f ' THREE SLAVES. 



1832. 

S^tT'bliltnot T^^^S was an appeal from the Vice- Admiralty 
le^ytnm*. Court of the Bahamas^ upon an information 

Km to his ' under the 5 G.4. c. 113., the Slave Abolition Act, 
to^5^fOTi ^^^ ^^ illegal removal of two female slaves, and a 
jFaUmg^s Island male infant, from Watling's Island to Nem Pravi- 

to New Pr^ ° 

vJdbiee,both dence^ without licence from the governor, and 
oBder^sMune without a Certificate of registration. The seizure 
S^^^^^m* took place in Jime 1831 ; and the question turned 
«he;gofariior upou the fourteenth, seventeenth, and forty-second 
mond tspinu sectious of the Statute. The Court having decreed 
imSSr*^]^ *. Institution of the slaves, but that " there waif? pro- 
£r^^ b^ hable cause of seizure,** this appeal was prosecuted 

Mfiued, and bj the CrOWU. 

ficite of re- The King*s Advocate in support of the appeal, 

j^;^"^ FhiUimore contr^. 

<didai«di bgr tbo 

inertic lUim JUDGMENT. 

th^ai"*^ Sir Oiristopher Robinson* ^-This is a pCTplexing 
o'hCT^miyf case for a court of appeal, as it grows oat of an 

obscure transaction between a busy bkmdering 
woman, as her solicitor describes her, and her son, 
who was also described in the court below as a per- 
son, though not quite an idiot, labouring under great 
imbecility of mind ; and I presume these consider- 
ations have been felt, in some degree, on the part 
of the prosecution, as the proceedings are not for 
penalties, but only for the condemnation of the 
slaves, who have been liberated according to the 
provisions of the act on an appeal. The effect of 
this appeal, therefore, is only to determine whether 
^he party is entitled to compensation, or on whom 
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the loss so occasioned must fall. The proceedngs in Thm«Slavk«. 
the court below failed to support the special grounds ju^ enh, 
of the information, in the opinion of the learned * 

and experienced Judge who tried the cause, and it 
is only by a close and critical examination of the 
acts and designs of the parties, as established in 
evidence on the several counts of the information, 
that I can find any ground for coming to a different 
conclusion. Judging from the information alone, 
and the sentence, I might almost doubt whether 
the legality of the transaction, independent of the 
intention to sell, which is negatived, and the intrin- 
sic character of the slaves, was intended to be put 
in issue. But, taking the last count of the inform- 
ation, together with the principles asserted in 
the claim, I believe the case may be considered 
as raised in all the views that I think properly 
belong to it 

It appears that a gift or transfer of two slaves 
from the son to his mother, was projected in the 
month of ilfizy, and a form of instrument prepared, 
which, however, was not executed ; and as slaves, 
it is said, can only pass by writing, it does not ap- 
pear, as the Judge below observes, that this woman 
can strictly be considered as entitled to claim. 
However that may be, in concurrence with the 
projected transfer, the mother and son presented 
a petition to the Governor, praying to be allowed 
to remove these slaves from Watling^s Island to 
Nassau, under the power given by the fourteenth 
section of the statute relating to plantation slaves, 
intended to be moved from one plantation to an- 
other, under the same Government, and belonging 
to the same person. These persons having no 
plantation at New' Providenccy but meaning to re- 

E £ 3 
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Thru Slavis. move the slavcs for domestic uses only, the petition 
juj^ 6th, was found not to be within the powers given by 
the act, and was accordingly refused. In the mean 
time the mother and son had sent a sloop to fetch 
the slaves, and they were shipped at Watling^s 
Island and brought to Hog Island, and there de- 
posited with the slaves of a Mr. Hally for the pur- 
pose of being moved on, as circumstances might 
render practicable. The master says he went 
back for them the next day, meaning to remove 
them to another island, and found them gone. It 
appears they had been brought to the mouth of 
the port of Nassau, and were seized on board the 
sloop, without any document relating to them, or 
ainy explanation given respecting them. Unques- 
tionably, this mode of shipping and unshipping 
Sllaves, without authority from the oflScers of the 
Customs or from the Government, must come 
imder the general prohibition of the act ; and in 
that broad light such transactions ought first to be 
considered ; and unless any of the special excep- 
tions afterwards allowed by the act can be applied 
to them, the illegality must remain ; and it is not 
by collateral moral reasonings on the objects or 
motives of the proprietors, or of the hardships in 
which the policy of the slave laws may have 
placed them, that their legal justification can be 
worked out. If, in this mode of considering the 
law, the penalty attaches, it is not in the power of 
the Court to relieve the parties, without doing 
more mischief, in the general interpretation of the 
act, than can be warranted by any feelings of com- 
passion for the parties. 

The claimant asserts, " that the slaves having 
been taken on board at WatUng^s Island^ bondjide. 
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as domestic servants, in attendance on a part of the Th»m Slaves. 
family of the claimant, their owner, from one island juiy 6tb, 
to another, no licence, permit, certificate of regis- *®^^ 
tration, clearance, endorsement of clearance, or 
other like document, was necessary, or required 
by law, in order to legalize the transmission ; and 
she is advised none of the matters or things con- 
fessed in her answer comes within the meaning of 
the statutes, so as to make the slaves liable to for- 
feiture or condemnation." This is the broad ques- 
tion ; and if this is so, it is a complete licence for 
slaveholders in WatUngs Island to ship them, and 
carry them seven days* sail, or more, without molest* 
ation, with all the danger of abuse that must attend a 
liberty so assumed. The prohibition in the act of 
parliament is, on the contrary, I conceive, absolute 
and universal, saving the exception specified in the 
act ; and the only exception attempted to be 
applied to this case is that allowed in the seveui-^ 
teenth section, relating to domestic slaves attending 
their masters or mistresses in their voyage or jour- 
ney ; and by the fair construction of this clause 
the legality of the transaction must be tried. The 
principle of this exception was much discussed in 
the Adelaide. * Other cases have since occurred in 
the Court at Trinidad ^j where a similar attempt to 
cover the purchase and permanent removal of slaves, 
under the pretext of domestic attendance, has been 
repelled, and the principle of the act vindicated, as 
not capable of being bent and nullified by such 
false and fraudulent pretences. The same notion 
of constructing claims, in evasion of the act, on 
such pretences, seems to be common in this island } 

• Supr^, p. 130. t The Eliza Pratt, Oct. 8. 1829, 

£ £ i 
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Thmb Slaitkb. and is, I presume, adverted to in an opinion given 

Jii/y 6th, to the claimant by her solicitor, where it is said» 

18S2. tt ^.j^j^j. ^g gj^g ^^j j^Q lands at New Providence^ and 

did not come under the fourteenth section of the 
act, it was only as domestic slaves she could legally 
remove them.*' In the same gentleman's opinion 
to the Governor, exhibited also in the process, it is 
said, that ** the removal of slaves from one island 
to another, within the same government, for the 
purpose of being used as domestics, and not in 
transitu actually attending as such on their owners 
or masters, is not authorized by the statute/* This 
is undoubtedly correct; and must be understood 
to qualify the notion of a legal removal in the 
manner before referred to. The truth is, that the 
law has not followed up the case of slaves allowed 
to attend their owners, so as to require them to be 
returned at any definite time, or to be otherwise 
sufficiently accounted for ; and in this omission I 
think the act is defective, and parties may take the 
benefit of the ambiguity, and engrafl permanent 
removal on temporary attendance ; and the law 
The exception, may uot be able in all cases to detect them. But 
^jf^^dTof^*^ the exception is not so designed in the act; and I 
domestic sUves, think it is impossible with accuracy to describe the 

was not in- rt»jiii. • 11 1 

tended to mcaus attorded by that exception as a legal mode 

P^!!!?ent of permanent removal of domestic slaves, without 

d^^c riaves ^^ actual and hondjide attendance on their master, 

without an The qucstiou, which I proceed to consider, is 

•ttendance on iu what scusc thesc slavcs wcrc shipped as domes- 

their master, ^j^ slaves attendant on their master. There are 

two counts in the information charging intention 
to sell, which have been negatived, as not proved, 
though there are traces of a conversation to that 
effect, and some other suspicious circumstances. 
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There is also a count disputing the domestic cha- Thb«« slavm. 
racter of these persons, and alleging that they were July eth, 
plantation slaves at JVatling*s Island^ and that it is 
not competent in the owner to convert them to 
domestic slaves. The court below rejected that 
count, and, I think, not improperly, because I am 
not prepared to say that the clause requiring them 
to be really domestic slaves, might not be satisfied 
with their being really used and employed, bond 
JidCj in that character; as, I suppose, particular 
individuals might be found with proper qualifica- 
tions for such service, though before classed among 
plantation slaves. I will say no more on that 
point, however, than that no strictness which I 
have yet had occasion to apply to the consideration 
of the act, induces me to think such a construction 
would not be consistent with the act. The last 
count alleges the general illegality of the transac- 
tion } and on this count, the removal alone, without 
other aggravating imputations, is, I think, put in 
issue. The question arising on it is, in what sense 
were these persons shipped as attendant on the mas- 
ter, and under what authority ? The seventeenth 
clause provides, that " nothing in the act shall pre- 
vent any slave, being really and truly the domestic 
servant of any person, &c., from attending such 
master by sea to anyplace whatever^ nevertheless, 
under the following regulations." Then follow 
regulations relating to certificates, &c. Now the 
first thing required is the act and intention of ship- 
ping persons in that character; and then the ob- 
servance of the forms prescribed for doing it, to 
prevent fraud. In the present case, how can it be 
said or believed there was any such act or intention 
at any time entertained or expressed ? The mas- 
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Tham slavis, ter gives no account of it. The sloop had been 
j}dy 6th, sent down for these slaves before it was thought 
^^^^ necessary to have recourse to this expedient; and 
there had been no communication afterwards. The 
master describes the slaves as playing about the 
plantation, and says they were taken on board 
the sloop and carried to Hog Island : there they 
were deposited with the slaves of Hall. The son 
seems to have given no directions, and made no 
claim to the special services of these persons when 
they came to Hog Island. He went away, requir- 
ing no slave to attend him. It is true, he had been 
on board; but it is putting the cart before the 
horse to say they were attendant on him ; on the 
contrary, he seems to have been attendant on them, 
for the purpose of superintending the clandestine 
management of these slaves, till it could be known 
whether the Governor's licence had been obtained. 
It is not till the ninth of June, when these slaves 
were on their passage, that a letter from the claimant 
to her son is written, in which the advice is given, 
which was never received, and therefore could not 
have been acted upon. It is in that letter suggested, 
apparently as a new device, " If you are coming 
down, call into Cat Island^ and your uncle can clear 
them out as your domesticSj without troubling the 
Governor." How is this consistent with the suppo- 
sition that the son had shipped them, or used them 
in that character in the former part of the voyage, 
even in the apprehension of the claimant herself? 
I think this pretence is completely refuted by the 
act of the parties. 

Then as to documents. It is not pretended that 
any certificate of registration had been obtained ; 
but it is said there was no custom-house, and 
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a subsequent act has provided for such cases.* But Theik SLAv»g> 
it has required certain substitutes, and they also Ju/^eth, 
are wanting; and it is said also there were no 
means of obtaining these certificates. If that were 
so, I am not prepared to say that the parties were 
thereby remitted to their natural liberty, and freed 
from the obligation of observing the general prohi- 
bition of the statute. I think, on the contrary, P*rti«««^ 

'' bound to ob- 

that the parties are bound to observe the general serre the 

provisions of the act, if particular circumstances bSltioM^ortbe 

prevent them from availing themselves of all the ^**J^Ji^^ 

exceptions that might be applicable to their case, of dares, if 

_-,, - accidental cur- 

In the present case I think there is no excuse for cumstancea 
that plea; for I am persuaded the party never f,J^*aldiSg 
thought of using these slaves as attendants on his tbemseWMof 

o o the exceptions 

person. That was a mere nominal pretence, and appUcaWe to 
not resorted to till after the offence had been 
committed. I feel myself, therefore, to be under 
the necessity of rejecting the claim, and of con- 
demning these slaves. As the case is under pecu- 
liar circumstances, and there is some reason to 
impute the contraventions of the act to ignorance 
rather than to design ; and as it was brought here 
to try the law, I shall not throw the costs on the 
claimant. 

Slaves condemned. 



* 9 G. 4 u;. 82. f . 2. Sec infrh^ the slave Duncan, p. 435, 436. 
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>^'«'i3«"^ NEW PHCENIX. Barton. 

1832. 

XoM, arising T^HIS WES a .claiiD for wages, amounting to 

from the gross . » n -r t -rrr* t !_ 

negUgenceof a 8/. IQ^. 9^., at the suit 01 Joscph Wtttcd^ the 
^^*tJff°*^ second mate of a vessel employed in the West 
against m claim jjidia trade. The summary petition, after the 

usual averments, referred to the ground on which 
payment had been refused, and described the 
ground of refusal as occasioned by an accident 
abroad, arising from the breaking of a rope, while 
in the act of lowering down a hogshead of sugar, 
in Jacks Bajfy Annatto Bay^ from the wharf, 
owing to which it fell overboard, and was da- 
maged : it was further asserted, that the accident 
happened in the presence; and under the super- 
intendence of the wharfinger. For the owners an 
allegation was offered, denying that the wharfinger 
was present, and pleading that it was the custom 
of the trade that the wharfinger should be answer- 
able for losses happening to the sugars in shipping 
under his care. The allegation charged the loss as 
arising from the gross negligence of the mate, in 
proceeding to take the sugar on board in the ab- 
sence of the wharfinger, and without due attention 
to the working of the crane •, by which the damage 



• The plea was to this effect : " That Witted and others, bj 
his desire, lifted the hogshead by heaving on the crane ; that 
Witted having cried < High enough/ and shoved the hogshead 
clear of the wharf, called out ' Lower/ when a man took hold 
of a rope, used as a stopper for the said crane in lowering 



18SS. 
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was said to have occurred. It further pleaded, Nkw Pnomtf, 

that from the loss so accruing to the owners of the Nov, isth, 

cargo, a deduction of freight had ensued, which 

the shipowners were entitled to set off against the 

wages. The allegation also contained a charge of 

misconduct, in lading the sugars at an improper 

time in the evening, although the boat could not 

safely have ventured to get out of the bay till the 

next morning. This latter averment was opposed 

as irrelevant, and the Court eventually directed it 

to be expunged. 

The Kmg*s Advocate^ for the mate, did not deny 
that compensation might be claimed for loss occa- 
sioned by gross misconduct or negligence ; but he 
argued, that the loss, in this case, was owing to a 
mere accident, which happened in the presence of 
the wharfinger. 

AddamSy for the owners, denied the truth of the 
mate's statement, and contended that he was liable 
for the loss to the amount of his wages, on the 
known principles of the maritime law, recognised 
in all books of authority. Abbott on Shippings 
5th ed. p. 472. 

Court. The principle is undoubted, and too 
important to be lightly treated. It has been gene- 
rally recognised in all books on maritime law*, 



goods, and let go the wheel, when the stopper rope, not having 
been made fast at the other end, gave way, and the wheel run*« 
ning round with great velocity, precipitated the hogshead upon 
the deck of the boat, and thence into the sea." 

♦ See Laws of Oleron^ art. 10. ; Consolato du Mare, c. 247. 
Also Articles of Wisbuy ; and Les Us ei Couiumes de la Mer, 
p. 150., in which loss by the negligent use of the ship's ropes is 
incidentally noticed. 
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1832. 



N«wPH(sifix. and particularly in the King's Bench, in the cases 
ivb». 13th, cited in Lord Tenter derCs Treatise on Shipping ; 
and it is the duty of this Court to uphold it, if 
sufficient grounds are laid. The Court, therefore, 
thinks that those parts of the allegation which 
plead the custom of the trade as to the responsi- 
bility of the wharfinger, with respect to goods 
shipped under his care, the shipping, in this in- 
stance, in his absence, and without proper atten- 
tion, and the anxiety expressed by the mate to 
conceal what had been done, and his subsequent 
declarations to one of the crew, may be strictly 
pertinent ; and if the case is proved to that effect, 
it may support the defence of the owners,, and 
may entitle them to withhold the wages in com-^ 
pensation for a loss so occasioned. 

The allegation was directed to be reformed.. 



JVbftSOth, 
1838. 

The report of 
tberegistnr 
and meichants 
— disallowingy 
as irregular and 
unusual where 
there is a bot- 
tomry pre- 
mium, a charge 
of insurance on 
money ad* 
Tanced to the 
master on 
bottonuy, and 
forming part 
of the amount 
of the bond,— 
confirmed; 
bottomry 
bonds, given 



BODDINGTON^. Noyes. 

THIS question arose upon a bottomry bond, given 
at Calcutta^ in which an insurance of 3 per cent, 
purported to be guaranteed by the bond« had been 
disallowed by the registrar and merchants. The 
case came on in objection to the report, upon act 
on petition and affidavits. 

The King*s Advocate for the bondholders* 

Dodson contr^. 

Judgment. 
Sir Christopher Robinson. — This is a question 
relating to the charge of insurance, on a sum of 
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money advanced on bottomry, and forming part of BoDDiyoTON'i. 
the amount of the bond. The registrar and mer- A'w.aoth, 
chants have disallowed it, and the case now comes 
on in objection to their report. The ship had met by uie master, 
with an accident in the Hoogky river, which ownen only for 
obliged the master to put back to Calcutta for ^^Tl^^T^ 
repair ; and a sum of money was borrowed on hot- JJ^^^J^ ^ 
tomry to discharge these expenses. The bond was the voyage, 
given for 2218/., and there is no dispute as to the interest being 
principal sum ; but it appears from the accounts, ^If ^m^. 
that a sum of 86/. was not applied to the use of *tionformari. 

^^ time risk. 

the ship, but was expended, or allowed on account 
with the lender, as a premium of insurance at 3 
per cent, on the amount of the bond. No policies 
are produced, and it does not appear distinctly 
whether the master or the bondholders actually 
insured, or whether the bondholders were to stand 
their own insurance on that allowance. 

The master, in his affidavit, states ** that it was 
agreed between him and the bondholdeis, that if 
the pi'emium should be no more than 12 per cent* 
per annum, he (deponent) would pay the expense 
attending the insurance of the ship to the amount 
of the bond ; that the sum for insurance, in con- 
sequence of his being without funds, was also 
embodied in the bottomry bond, as appears in the 
account.** I do not exactly understand what the 
master means by " embodied in the bond^** since 
the instrument itself describes the whole money to 
have been expended in necessary and indispensable 
repairs, and supplies, which is a very accurate 
definition of the proper application of money so 
borrowed ; and, as to its appearing " in the ac- 
countSy* they cannot properly be identified with 
the bond, though they relate to it. On the trans- 
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BoDDivGTON'fl. action so explained, the sum charged for insurance 
iVbo.2odi, has been disallowed " as irregular and unusual, when 
^®^** there is a bottomry premium/' And the report 
adds further, '* that it is disallowed expressly on 
account of irregularity, as a fixed premium of 12 per 
cent, for the voyage would have been deemed a 
reasonable rate, and have come to more than the 
sum now charged.'* 

The report is objected to on the part of the 
bondholders, and the Court is asked to allow this 
sum of 3 per cent., in addition to the premium 
stipulated in the bond; and it is said, that the 
Court may do this, although the registrar and 
merchants might be bound by the rules observed 
in ordinary practice. Upon enquiry, I do not find 
that many instances have occurred in which such an 
item has appeared. In the Rkadamanthe^ 1 Dod. 
201., in 1813, the insurance was disallowed, and the 
parties acquiesced ; and I do not find that there 
has been any case in which such a charge has been 
brought to the notice of the Court. The inference to 
, be drawn from this paucity of precedents, however, 
is by no means favourable to the claim, because it 
shews that there is no solid ground for the excep- 
tion, and that this species of contract can go on 
very well without it. On the other hand, great 
inconvenience must inevitably ensue both in this 
Court, and in other courts which are guided by its 
rules, if the established practice is disturbed. 

It is said that Mcintosh and Ca have a just 
claim on the Court to make this addition, that they 
may not suffer by an insufficient premium, and 
that no essential principle of bottomry would be 
violated by such an allowance. On this point I 
am by no means satisfied. It is to be recollected. 
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that this is a bottomry bond executed by the BoDDiyGTOM'i. 
master of the ship, who has no power to bind the Nov. soui, 

• 18S2 

ship or the owner by the law of England^ except 
within special limits — for repairs and supplies be- 
coming necessary from the exigencies of the 
voyage. This is an essential principle of this 
species of bottomry, and the Court has hitherto 
acted with great strictness in not extending the 
privilege of bottomry against the ship beyond these 
limits, confining it to sums necessary for repairs, 
and for the furtherance of the voyage. 

Another essential principle of all bottomry is, 
that maritime interest is allowed only as a com- 
pensation for maritime risk, which usually attends 
advances of this kind. The advance of the sum 
in question was not necessary for the furtherance 
of the voyage, nor was it made under that repre- 
sentation ; and it is in no manner subject to mari- 
time risk. I do not see, therefore, with what pro- 
priety it can be introduced into a bond that is to 
bear maritime interest. Since the introduction of Lenders on 
insurance, lenders on bottomry, if not restrained n^t^^^ned 
by special regulations, may insure their own ad- ^iJ^|j| J^. 
vances in a distinct contract on their own account; >niure their ad- 

▼ances in a dis- 

but it would be contrary to the essential character tinct contnct 
of bottomry to make it a part and condition of ^unt**'^ 
the bond ; and afler hjrpothecating the ship in 
maritime interest for maritime risk, to hypothecate 
it also, in the same bond with the same interest, to 
take off that risk by other collateral engagements. 
This is contradictory in form, at least, and I think 
in principle. 

I am not prepared to enter into the consideration 
of all the consequences that might attend such a 
change of practice as is now applied for ; because 

VOL. II. F F 
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BoDMHoatoK^s. nothing has been said upon them, and because it 
No9. 20th, is an intricate subject, and may more safely be left 
to mercantile men. In the present case the pre- 
mium is low, and the rate of insurance also ; and 
if there has been any mistake, the Court might 
wish to relieve against it : but, in time of war, 
both the premium and the insurance would be 
high, perhaps 30 or 40 per cent., or even more, and 
the consequences might be very diflfi^ent. The set- 
tiement of such accounts would, at least, be com- 
plicated ; and much ambiguity ^nd uncertainty 
would be introduced by any change of practice on 
this point in a contract, which ought to be kept as 
simple and uniform as possible. 

If this article pf expenditure is not properly a 
subject of bottomry, it cannot be made so, as I 
have before observed, by the mere agreement of 
the master ; and I repeat the observation, because 
I think I perceive traces of a different notion 
prevailing on this point in Indian both in this 
t agreement, and also in the bond, in the case of the 

JReliance now depending, in which the master 
actually stipulates in tlie bond, that he has the 
power which he has exercised. Thi3 is an additional 
reason, wHy the Court should be veiy guarded in 
adhering to the rules and principles which have 
hitherto been observed on this species: of hood.. 
If a bond should appear with such an exceptioa 
given by an owner himself in a foreign country, 
as might happen, the case might be different, or 
the question perhaps would not be i*aised: but, 
with reference to the present bond and the facts 
of this case, I think it my duty to adhere to the 
limits which have hitherto been assigned to the 
master's power in bonds of this description ; and 
I, therefore, confirm the report. 
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The Slave DUNCAN. 2>^. cih, 

1832. 

THIS was an appeal from the Bahama islands: on appeal from 

1 , , • • 1 1 • ^ • ^ ^ 1 ^e restitution 

and the cause was originally instituted upon ofasUve, the 
an information filed at the instance of the searcher ^^^fXto 
and waiter of the customs for the port of Nassau^ '^'l^™ ^« 'l*** 

n • • 1 111 111 only been lust 

alleging, in substance, that the above slave had transferred, and 

been shipped in that harbour for removal, in vio- re^^ from 

lation of 5G.4. c.113. 55.14. I7. A claim was j^^^^^, 

interposed by Mr. Lightboum^ a merchant of New within the same 

government, on 

Providence^ on behalf of Mr. Taylory of Ragged board a vessel 
Island ; and the slave was restored. From this cvJ^I but\the 
sentence an appeal was prosecuted on the part of i^^^n^^^l^ich 
the Crown. ^^ |>een 

Phillimore in support of the sentence. having been 

The King's Advocate contri. I^ettr 

subsequently 
seized, the 

Judgment. court affirmed 

Sir Christopher Robinson. — This is an appeal but'^thout' 
from the Vice- Admiralty Court of New Providence J^l^u!^*^"^ 
affainst a sentence of restitution of a slave, in a transfer, though 

, suspicious, was 

prosecution under the Slave Abolition Act It apparently valid 
appears that a ship, the Wellington^ cleared out tbesWpment*' 
from Nassau for Cuba on the 14th of June 1831, ^^'J^/^ 
and sailed on the l6th. After the vessel had ^^land, &nd 
sailed, the searcher of the customs discovered that the obtaining a 
the slave Duncan had been put on board on the the't^^Su^*' 
15th, and had beearelanded on the l6th; and on ^"kf^"*'' 
that ground a seizure was made of the slave at the feature, the in- 
public workhouse, which seems to be a place of removal with- 
deposit for slaves, and where this slave had been being n^ativcd 
placed by Mr. Lightboum. The information or Jj,J^^"^' 

F F 2 
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•Die Slave libel, coiitaiiis six counts, varying the charge in 
every possible way, and, I think, very much to the 



1832. ' disadvantage of the prosecution ; for there appears 
to be only two real points in the case : — first, whe- 
ther the asserted ownership of Taylor was liable 
to be disputed; and, secondly, whether the cir- 
cumstances under which the shipment was made 
on the 15th were a violation of the Slave Abolition 
Act, and came within the penal provisions of that 
act. 

The facts, on which the claimant relies, are as 
follow : — he states " that he, Lightboum^ was the 
agent of Taylor ^ and that the slave belonged to him, 
and had been his property for some time, but before 
the slave was put on board the ship, in Juney he 
had agreed to sell him to Taylor for a valuable 
consideration, but for a long credit, and in pur- 
suance of that agreement Taylor had required 
Lightboum to send the slave to Ragged Island; 
that Lightboum^ having on the 14th of June^ exe- 
cuted a bill of sale, addressed an application to 
the governor for a licence to ship the slave to 
Ragged Island j to Taylor^ who possessed an estate 
there, and plantation and a manufactory of salt * ; 
that on the l6th (though the licence is dated the 
17th), he received a licence from the governor; 
that the slave was carried on board on the 15th, 
Lightboum expecting to receive the licence, and 
having no reasoa to apprehend that it would be 
withheld ; that the slave was put on board a 



* The certificate of registration stated, that on 1st of January 
1831, the slave Duncan was registered as the property of 
W. Lightboum f now the property of A, Taylor of Ragged 
Island, 
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vessel ready to sail immediately to Ragged Islafid^ 
and from thence to Cuba ; that the sole intention 
of Lightbovrn^ in carrying this slave boy on board 
the vessel, was to convey him to that island, if he 
could obtain a licence and not otherwise; and 
that there was no purpose or intention on his 
part, or on the part of any other person, that the 
slave should be taken further, or landed in any 
other place than Ragged Island^ or otherwise dealt 
with or disposed of ; and, therefore, he denies that 
the slave was shipped, as alleged, with the intention 
to carry him to Cuba : that the master becoming 
impatient to proceed on his voyage, and the licence 
not being obtained, the slave was relanded from 
the vessel and taken to the public workhouse, and 
it was only some time after the slave was lodged 
there, and the ship had sailed, that the seizure was 
made." 

With reference to this history, which is verified 
by the affidavit of Mr. Lightboum^ the first count 
of the information pleads simply the shipment on 
board the vessel, cleared for and bound to Cuba^ 
in order to his being treated and dealt with as a 
slave. I do not perceive any clause in the act 
which relates to shipment, without " the purpose 
of carrying away and removing," or that there 
is a prohibition of shipment without that purpose. 
The third section, which imposes the forfeiture of' 
the slave, certainly requires that averment. The 
effect of the observation is slight ; it only shows 
that the count is not very necessary, and not in 
the terms of the act of parliament. The second 
and third counts amply supply the averment ; and, 
therefore, the real question on this first part of the 
case, respecting the suggested destination to Cuba^ 

F r 3 



Tbc Slave 
Duncan 

Dee- 6tb, 
183^. 



430 CASES DETERMINED IN 

•Bie Slave \^^ whether there is proof of a shipment for the 
purpose of removing and carrying away this slave 



1832. ' to Cuba. There is no positive proof offered ; 
neither the master of the vessel, nor any of the 
sailors have been produced to prove any thing 
done or said relative to a removal to Cuba. There 
have been no proceedings against the ship, or 
owner, or master, as there might have been if they 
were privy to such a purpose. The evidence rest* 
on the clearance and sailing for Cuba on the l6th, 
and on the entry inwards of the vessel again from 
Cuba on the 27th» implying that she had gone to 
that island ; and there is the circumstance, that no 
mention was made to the custom-house officers of 
any intention of touching at Ragged Island to take 
in a cargo of salt, as suggested, or for any other 
purpose. This is the effect of the proof, resting 
entirely on inference, on that part of the case. 
There is no proof whether the vessel did go to 
Ragged Island or not ; and if she did not, it fur- 
nishes a very slight inference, if any, that she 
might not have gone there, if this slave had pro- 
ceeded in her ; for Ragged Island lies in the old 
Bahama Channel^ in the course to Cuba, and I 
presume the slave might have been delivered at 
Ragged Island without any material deviation from 
the course to Cuba ; whether she should touch at 
Ragged Island or not, might depend upon the fact 
whether or not the slave was on board. 

This is the whole of the evidence as to Cuba ; 
and it is enough to discredit it, to say that it is not 
the best evidence that might have been produced ; 
jbecause the master, or the mariners, might have 
spoken to the fact ; or there might have been some 
positive evidence of an intention to send the dave 
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to CuhUf as affecting the person who put him on 
board ; without which the Court cannot trust to 
the effect of the mere inference drawn from the 
clearance of the vessel, and from the fact of her 
going to, and returning from, Cuba. On the other 
side are all the inferences to be drawn from the 
res gestce of the case, as detailed in the documents 
in the claim : first, the oath of a very respectable 
person, Mr. Lightboum ; secondly, the grave ap- 
plications which were made to the Governor, and 
through him to the Attorney-General, exciting the 
attention of the public authorities to the fact tbtit 
this slave was intended to be shipped and sent 
away; and all this machinery is supposed to be 
employed to mask the purpose of sending this boy 
to Cuba. It iS| I think, a very improbable and in- 
credible suggestion, that it was intended to send 
him to Cuba ; when it appears there was employ* 
ment for him at home well suited to his qualifica* 
tions. The weight of the evidence from inference, 
therefore, preponderates very strongly against the 
probability of his destination to Cuba. The Judge 
in the Court below appears to have dismissed this 
count of the libel with very few observations ; and 
I think the more it is examined, the more impro^ 
bable it appears ; and it is my duty to dismiss it 
likewise. 

The counts relating to a destination to Ragged 
Islandj bring under consideration the state of the 
property; and here, again, one count very uti- 
necessai'ily lays the property merely negatively, 
as not being the property of Taylor j whereas it is 
clear that the dave belonged to Taylor or Lights 
bourn : the other counts describe the slave as the 
property of Lightboum or of Taylor ; and 1 think 
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The SImvt 

DUKCAK. 

Dee. 6th, 
18S2. 



this was, at the outset, a most important part of 
the case ; because if there has been any contra^ 
vention of the act, as to this requisite of owner- 
ship, it is one of falsehood, fraud, and clear 
illegality, and could not have been investigated 
too minutely on the island, where it could be 
done more effectually than I can do it now. 
There was certainly enough to justify a very 
grave suspicion on that point. But what is the 
proof in the case, as it stands before me ? There 
is the fact that the slave recently belonged to 
Lightboum ; that the asserted transfer was only 
completed on the 14th, and that the entiy in the 
workhouse*book described the slave as the pro- 
perty of Lightboum on the 15th and I6th. On 
the other side, there is the oath of Mr. Lightboum^ 
who swears that the slave had been transferred 
to Taylor^ and a more official entry than that in 
the workhouse-book, — the entry in the Registry, 
which describes the slave as having been trans- 
ferred to and as belonging to Taylor on tlie 14th. 
There is no concealment in any part of the case ; 
the Registry is, I presume, an office of public 
access, and all would know what was done in 
regard to such a matter as this. 

As to the contradictory description of the slave 
in the book of the registry and in that of the 
workhouse, where he was described as the property 
of Lightboum^ I do not know by whom that was 
done. It appears that the slave was a considerable 
part of the year in the workhouse as a runaway, 
and, therefore, might be known as Lightboum's 
slave ; but there is no proof from whom that de- 
scription came. There is, also, in opposition to 
this inference, what I think very important, a re- 
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ference to the asserted ownership of Taylor ^ in the 
opinion of the Attorney-General given on the l6th, 
and treating it as a credible fact with respect to the 
legality of the contemplated removal of the slave, 
so purchased, from Nassau to Ragf^ed Island^ on the 
supposition of its being a bond Jide and valid pur- 
chase. This is not insignificant in a case of this 
description ; and there is also the testimony of the 
secretary of the governor, Mr. Nesbitt^ " that 
Lightboum had always borne a character for up- 
rightness, integrity, and general respectability.*' 
Such testimony must ensure the respect of this 
Court to the averment of a person of such cha* 
racter, on his oath. 

On this evidence, it is impossible that this 
Court should not hesitate to judge harshly on the 
question of property, which it has no means of 
investigating further. Being without information 
even as to the common forms of transferring slaves 
in the island ; and seeing that the question was so 
little agitated in the court below, that the learned 
Judge does not notice it, in the imperfect account 
which the public papers of the island give of his 
judgment, I think it is my duty to adhere to the 
view he seems to have taken of the case, and to 
consider the property, as the Attorney-General 
considered it, in his opinion, as legally transferred 
to Taylor.^ There is enough to justify suspi- 

* In the process transmitted from the Bahamas was a letter, 
dated 16th of June I88I9 addressed to the Governor by the 
Attorney- General of the islands, on the subject of the removal 
of the slave Duncan. The letter, after reciting 5 G.4. c.118. 
#. IS., thus proceeded:-—'* In this section the word * island' 
means, I apprehend, the entire colony ; and therefore a slave 
sold in one island of the Bahamas may be lawfully employed or 
worked in any other of them, the whole of the Bahamas being 
only one island for the purpose of the sale and purchase of 
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The Slave cjqo . \y^i as I havc DO evidencc of the customs 
of the islands respecting the transfer of slaves, I 



^i8'32!^' think I ought not to agitate this question further, 
but, to defer to the opinion respecting the pro- 
perty, as entertained by the Attorney-General, and 
confirmed by the decision of the Judge in the 
court below. 

Then, as to the shipment so explained, with 
reference to the acts done by Mr. Lightboum. 
The third section of the act specifies the purpose 
of removal as the essential character of the offence. 
The shipment alone might, perhaps, have sustained 
a presumption as to the intention of removing, 
and if that had stood doubtful at the time of 
seizure, it might perhaps not have been competent 
to parties to aver against that presumption, or to 
explain it away by collateral acts. But when the 
purpose is established to the contrary, by the re- 
• landing of the slave and the departure of the 
vessel, the case assumes a very different aspect; 
and the Court must hesitate to stand on mere 
irregularity in what has been done, in opposition 
to the real substantial character of the transaction. 
There seems to have been a confident anticipation 



tlaves in the section alluded to. I am also of opinion that if 
the owner o£ a plantation, situate in any island within the 
Bahamas, happens to be at any other island where slaves are 
exposed for sale, he may lawfully purchase them bond Jidt for 
the purpose of removing and employing them on his plantation, 
upon which he resides, and that under section 14>. a licence may 
properly be granted for that purpose. Mr. TayloTf the peti- 
tioner, states himself to be a salt-raker ; the raking and mana- 
factory of salt is a laborious but a lawful employment for slaves; 
and as section 13. does not define in what work slaves shall be 
engaged when so bought or sold, I think the act will allow of 
the slave's removal to his new purchaser's plantation, although 
he may be occasionally employed in the manufactory of salt." 
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of a licence being obtained to export the slave ^ ^"^ 

to Magged Island ; and he was put on board on : — 

the night of the 15th, instead of waiting till the "^sal 
16th, when the licence was signed and issued. 
There was confusion and irregularity undoubtedly 
in this ; but there is no doubt remaining on 
my mind that the shipment was made for Ragged 
Island^ and contingently on the expectation of 
obtaining a licence, which had been applied for 
on the 14th, before the shipment; and I think, 
under that explanation, and with reference to all 
the circumstances of the case, it does not sustain 
the purpose required by the act of a shipment for 
the purpose of removal, in violation of the act. 

With regard to the certificates which are required 
by the fourteenth section of 5 Geo. 4. c. 113. they 
are to be obtained before the slave is removed or 
embarked " for that purpose." That is the form and 
order prescribed for things remaining to be done 
under the licence. But they had become in this case 
impossible, by a course of events that impute no 
fraud or negligence to the party ; we are reason- 
ing, not on the effect of the licence as used, but 
as to the effect of the application for it, as quali- 
fying the purpose of shipment. These omissions 
do not discredit the purpose or intention, and I 
think they do not otherwise afiect the transaction. 

It is not improper that I should notice, perhaps, 
what appears in the Judge's sentence, that the 
situation of these islands is so peculiar, that even 
legal persons did not, before the late arrival of the 
statute 9 Geo. 4., apprehend clearly that the re- 
moval of slaves from one island to another was 
subject to the restriction of the general act. • 

* The following extracts from the report of the juilgmenC 
of the learned Judge of the Bahamas, arc copied from the 
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The SUre 

DVMCAK. 

Dec, 6th, 
1832* 



This misapprehension is spoken of as prevailing at 
the time of this seizure, with reference to other 
slaves from JVatling^s Island^ seized at the same 
time, and since condemned ; and in that case the 
Court saw in the proceedings some indication of 
that ignorance as to the law, though it hardly knew 
how to deal with it • It would be diflScult to say 
now what weight could be attributed to such an 



Bahama Argus of September 10. 1831 : — *' When this statute, 
5G.4. C.113., was first passed, the fourteenth clause was not 
considered here as extending to the Bahamas^ which are all 
under one Governor and one Legislative Body, but to such 
islands as NeviSf AnguUla^ and the Virgin Islands^ where 
separate legislative bodies exist, and different laws prevaili 
although they are under the general government of the Captain- 
General and Governor-in-Chief of the island of St. Christopher; 
and this opinion appeared to be strengthened by the consider- 
ation that outward clearances and certificates of registration 
did not appear necessary in the case of slaves remoTed from 
one part to another of the same island, or from one island to 
another in the same colony. The Bahama government extends 
over several hundreds of islands, or keys, some of greater and 
some of lesser magnitude; and almost every parish includes 
several islands and keys. It was therefore supposed that when 
the inhabitants oi Jamaica^ BarbadoeSf Ac* possessed under the 
statute the unrestrained power of removing their slaves at 
pleasure from county to county, and from one part to another 
of the same island, without licence or permit, none could be 
necessary to enable the inhabitants of these islands to remove 
their slaves from one part to another of the same parish. The 
9 G. 4. c. 84. • 'An Act to continue an Act for amending and 
consolidating the Laws relating to the Abolition of the Slave 
Trade,' has been subsequently passed : Looking at the pro- 
visions contained in sect. 2. of that act, the governor's licence 
has since been deemed necessary for the removal of slaves from 
one island to another within the Bahama Government, for the 
purpose of cultivating the plantation belonging to the said pro- 
prietor ; and he should consider this to be the true construction 
of the act, until he was otherwise advised by the decision of a 
Court of Appeal." 

♦ See the Three Slaves, suprd, 419. 
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excuse in any case of a clear violation of the act. 1J« s'*''* 

All seizures under this act should be cautiously 

made ; and all proceedings liberally, and not, on 1^*32. ' 
that account, less efficiently condacted, on the 
part of the prosecution. But owners of slaves, and 
their agents, ought also to act with great caution 
in all things connected with this very prohibitory 
statute : they cannot be too strongly admonished 
not to reason rashly, as they have sometimes ap- 
peared to do, in disregard of the strict observance 
of the regulations of the act : for it is with great 
difficulty that couits of justice can make allow- 
ance for ignorance, or error, that might have been 
avoided, or for culpable, though, perhaps, unde- 
signed, irregularities and omissions. With refer- 
ence to such facts as compose this case, a state 
of doubt as to the law, so prevailing at the time 
of the transaction, is an additional claim to a 
favourable interpretation of the conduct of in- 
dividuals, and increases the satisfaction I feel in 
being able to concur in the sentence of restitution 
pronounced by the Court below. 

With respect to the costs, I perceive that the 
Judge gave the costs of the claimant against the 
prosecutor, and declined to certify for a probable 
cause of seizure. I do not concur with him on 
that point I think the claimant might very justly 
have bee^ left to bear his own expences in one 
instance : I shall so leave it. And as it may, per- 
haps, be convenient not to disturb the sentence 
in any respect, I shall not make any order as to 
the costs of the appeal. 

Sentence affirmed. 



438 IN THE CINQUE PORTS* 



i>«. S3d. The LORD WARDEN and ADMIRAL of the 

1831. 

CINQUE PORTS v. H. M. in his OFFICE 
of ADMIRALTY, &c. 

(In the Matter qfa Whale.') 

•^^uidOTd I^ 1829, the Masters and crews of seven oyster 
taken within smacks having discovered a whale three miles 
limitenib^'es, froHi the sliore, towed it on to Whitstable beach. 
drth^aSe '^'^^ expenses of converting this whale into oil, 
Ports, or their ^nd stoHng it, amountcd to S70/., — the value of 

members/ *^ 

belong to the the produCC. 

The smacksmen wished either that the oil should 
be condemned to them, or that it should be sold, 
and the accounts defrayed out of the proceeds. 

A warrant having issued under seal of this Court 
for the arrest of the whale, oil, blubber, and bones; 
and citing all persons to show cause why the same 
should not be condemned as perquisites of the 
Lord Warden, a claim was entered for the smacks- 
men, and an appearance given on behalf of H.M. 
in his office of admiralty. 

The Lord Warden alleged, that " all wrecks of 
the sea, merchandize, and effects flotsam, &c. &c. or 
derelict, together with all fees, emoluments, profits, 
perquisites, and other advantages whatsoever to 
the offices of Constable of Dover Castle^ Lord 
Warden, Chancellor, and Admiral of the Cinque 
Ports, two ancient towns, or their members, for 
80, 90, or 100 years last past, and during the time 
whereof the memory of man is not to the contrary, 
have belonged and still do of right belong to the 
Lord Wardens and Admirals of the Cinque Ports, 
and so belong to the present Lord Warden and 
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Admiral thereof: and further alleging that the „,'^"^^°", 

11111 1 WAEDBWofthe 

said whale, oil, and blubber, the produce thereof) cman* Pows 
(being found and taken within the precincts, ThcKwo^&c. 
liberties, limits, or jurisdiction of the Cinque Ports j)ec.2^ 
or their members,) in case the right and property ^ssi. 
thereto cannot be made to appear by some person 
claiming the same, will belong to the present Lord 
Warden and Admiral of the Cinque Ports/' 

It was alleged, contra, that in the patent, (under 
the great seal of England^) dated the 15th of July 
1829, and by which certain commissioners were 
appointed for executing the office of High Admiral 
of the U. K. of G. B. and Ireland^ and of the do- 
minions, islands, and territories thereunto belong- 
ing — it is recited: " Whereas ^all wrecks of the 
sea, goods and ships taken from pirates, and divers 
droits, rights, duties, and privileges, have been by 
express words, or otherwise, heretofore granted to 
our said High Admiral, and to former Admirals, 
for their own benefit, as duties appertaining to the 
office of our High Admiral ; our further will and 
pleasure is, and we do hereby charge and com- 
mand that all casual duties, droits, and profits be 
taken, collected, and received in all places where 
they shall happen by the Vice-Admirals and other 
officers of or belonging to the admiralty, in such 
sort as they formerly were or ought to have been 
taken, collected, and received by them, and every 
of them respectively, when there was an High 
Admiral ofG.B.; and the said Vice- Admirals 
and others so taking, collecting, or receiving the 
same, shall account for the same unto or before 
you, our said commissioners, or as you shall ap- 
point, but to our only use and behoof and not 
otherwise/* Further alleging, that "all royal fishes, 
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The Lord such Es sturgeoDs, graiTipuses, whales, porpoises, 
CiifQOE Po»T8 dolphins, riggs, and generally all other fishes of 
TTie Kilfo, Ac. Very large bulk or fatness were expressly granted 
j)^23d ^^^ conveyed. That wheresoever the whale, now 
1831. proceeded against, may have been taken, there is 
no grant made in and by the patent for the office 
of Lord Warden and Admiral of the Cinque Ports 
of any royal fishes whatever ; that in I762, five 
whales having been taken within the jurisdiction, 
and proceeded against in the Admiralty Court of 
the Cinque Ports, as droits and perquisites of the 
Lord Warden and Admiral of the same, were 
claimed as droits and perquisites of H. M. in his 
office of admiralty ; and, on the 1st of March I768, 
a proxy under the hand and seal of the Duchess 
Dowager of Dorset, as executrix of Lionel late 
Duke of Dorset, the late Lord Warden and 
Admiral, was exhibited, renouncing her right to 
the whales, and the same were with such consent, 
and also with the consent of the Earl of Holder^ 
ness, the then Lord Warden and Admiral of the 
Cinque Ports, condemned to H. M., as droits and 
perquisites of H. M. in his office of admiralty." 

The claim of the fishermen to be remunerated 
according to the judgment of the Court was ad- 
mitted. 

Addams for the Lord Warden. 

The King^s Advocate and Dodson contr^. 

Judgment. 
Dr. PhilUmore. — These proceedings are insti- 
tuted for the condemnation of a whale, which 
some months back was discovered off the coast of 
Kent by several fishermen who were employed in 
dredging for oysters, and which by their skill and 
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perseverance was driven on shore in Whitstabk TheLo»D 

^ Wakdxn of the 

Bay. ClKQUB FOKTS 

The transaction clearly occurred within the TheKiKo,&c 
jurisdiction of the Cinque Ports: and accordingly ^~^~^ 
the officers of the Lord Warden, who is also the ^s^i. 
Lord Admiral of the Cinque Ports, took the proper 
steps to lead to the condemnation of the whale in 
this Court of Admiralty : on the other hand, the 
fishermen, by whose activity and address the ani- 
mal had been stranded and secured, gave an ap- 
pearance in the cause, and claimed salvage for their 
services. An appearance was also given on behalf 
of the Lords of the Admiralty, who claimed con- 
demnation of the whale to themselves as a droit and 
perquisite of the King in his office of admiralty. 

The right of the Sovereign to royal fish, by which 
appellation whale and sturgeon are characterized, is 
a right to which our ancestors attached much import- 
ance : and it has descended to our times as clearly 
established as any of the prerogatives of the crown. 
We do not go so far as to assert, as some have 
maintained, that the right is founded on the claim 
of the King of these realms to the sovereignty of 
the seas from which the whale has escaped ; but, 
from whatsoever source derived, it is the un- 
doubted law of this realm, (and in this, I appre- 
hend, the claim for salvage originates,) that a 
whale, found on the shore, or caught near the 
coasts, of Great Britain^ is to be considered not 
only as being, but as having always been, the pro- 
perty of the crown — property, indeed, so inherent 
in the crown, that, by a species of legal fiction, it 
is to be restored to the king as its rightful owner — 
veterem ad dominum debere reverti. • 

* Juv. 4? Sat, V. 52. 
VOL. II. O G 
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The LoRi> Xhe law on this point being clear, when this 
ciHQOE PoEw case came before the Court on a former occasion, 
The Kim, &c. the qucstion of salvage was readily disposed of: 

j^ 233 neither party, who claimed a right to the whale, 
18S1. contested the claim of the ialvors to remuner- 
ation, — but the question of who had a right to the 
whale was one of greater difficulty ; and I felt the 
difficulty so much, that I directed the case to stand 
over, for the purpose of allowing evidence to be in- 
troduced that might tend to elucidate or explain it 
Although the whale may vest in the crown in 
virtue of its prerogative, yet the sovereign may 
have transferred, and undoubtedly, from the docu- 
ments before me, it appears that the sovereign, in 
this instance, has transferred this ancient perquisite 
to another person j but the question is, to what 
person ? On the one hand, the commissioners for 
executing the office of the Lord High Admiral 
claim it as a right transferred to the high func- 
tionary they represent : on the other, the Admiral 
of the Cinque Ports, who has a right at least to all 
the perquisites of the Admiralty within his juris- 
diction, claims it in virtue of his office. In the 
patents exhibited of the Lords Commissioners of 
the Admiralty, no mention is made of royal fish. 
The grant is of all " duties, rights^, and privileges** 
to which the Lord High Admirals or other Ad- 
mirals were entitled; but on reference to the 
patents of the Earl of Pembroke^ who was Lord 
High Admiral in the time of WilUam IIL, and 
of Prince George of Denmark^ who held the same 
office in Queen Anne's reign, they contain the 
following words : — " Royal fish, viz. sturgeons, 
grampuses, whales, porpoises, dolphins, riggs, and 
graspes, and generally whatsoever other fish having 
in themselves great and immense size or fat.*' 
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So with respect to the Lord Warden. The J^^ ^°*» 

*^ Waiiobv of the 

Duke of Wellington's patent grants him ** all the cinque Poew 
commodities, emoluments, profits, and perquisites, The kimo, &c. 
in as ample a manner as they have been granted to Decssd, 
any of his predecessors." And this is the general ^^i- 
tenour of all the patents I have had an opportunity 
of inspecting ;. the first of which, in point of date, 
is that granted by Charles I. to the Earl of Stiffblk^ 
on the resignation of Villters Duke of Buckingham 
in 1628 : he was to have the ^* commodities, emo- 
luments, profits, and privileges thereunto belong- 
ing, in as large and ample a manner as Henry Earl 
of Northampton, Edward Lord Zotichj or the Duke 
of Bttckinghanif or any other before them, held and 
enjoyed the same." 

What, then, were the privileges and emoluments 
originally conferred in detail on the Admiral of 
the Cinque Ports? In the absence of positive 
evidence, surely there is every presumption that 
they were, at least, as ample as those conferred 
on the Lord High Admiral : if so, the question 
must entirely hinge on the priority of the patent ; 
for it is clear, that if the immunities had been 
already granted to one Admiral, they could not be 
parcelled out to the other ; i. e. if they were first 
granted to the Admiral of the Cinque Ports, the 
Lord High Admiral's patent must be held not to 
include these perquisites when accruing within the 
limits of the Cinque Ports. 

We know that at an early period of our history 
there were several Admirals of England, and that 
each exercised jurisdiction within his respective 
boundaries. We know, also, that the Admiral of 
the Cinque Ports was amongst the most ancient 
of these Admirals. There can be no doubt, I 

Q a i 
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wI]?DK^o'f"the ^^^"'^j *^"* *^^* patents were granted to Admirals 
CiKQot Po»T8 of the Cinque Ports (which purported to convey 

TheK^xo,ftc. to them the right to whales and other royal fish,) 
2)«.. 23d, *^ ^^^ earlier date than that of either of the patents 
'®^'- to the Lord High Admiral which have been pro- 
duced in this cause. We have the remarkable 
testimony of Sir Leoline Jenkins to this fact ; who, 
in a charge given at a Session of the Admiralty 
holden within the Cinque Ports in 1668, after 
stating that, four centuries back, there were 
always two or three Admirals in England^ and 
that the Admiral of the Cinque Ports was still one, 
if not the chiefest^ of them, adds: — " And those 
great fleets, which these parts did then furnish on 
all occasions, called and reputed, by way of pre- 
eminence, the king*s navies royal, were still com- 
manded by the Lord Warden or their Admiral, 
and he had all the authorities, rights, and royalties 
belonging to an Admiral annexed to his office, as 
appears by the commissions of Beauchamp and 
HerlCf who were Wardens and Admirals of these 
ports in Edwat^d IIL\s time.'* • In another part 
of the same charge, he distinctly refers to the 
grant of the prerogative in question : — " All fines 
and amerciaments imposed by this Court are the 
Admiral's. All royal fishes, such as whales and 
sturgeons, are his." t 

In the state in which the Court is left with 
respect to evidence in this case, I am disposed to 
place considerable reliance on this authority. Sir 
Leoline Jenkins was a person of acknowledged 
diligence and industry; and the facts which he 
suted to the jury on this solemn occasion were 



* Sir L. Jenktna' Life, vol. i. p. 85. f Ibid. p. 89. 
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probably the result of laborious research, and not ,„'^'*'« ^"^ 
unlikely to have been derived from a perusal of CikqoePoew 
those ancient records to which he so explicitly re- The k«o, &c. 
fers. If the facts are correctly stated, they are de- ^^^ ^3^ 
cisive of the question at issue: and if we look to *83i. 
probabilities, they strongly aid the presumption I 
deduce from his statement. Is it not as probable 
that the High Admiral should be excluded from 
the right to royal fishes within the Cinque Ports, 
as he confessedly is excluded from the right to 
wreck, to flotsam and jetsam, within the same 
limits? The situation, too, of the Cinque Ports, — 
their exposure to invasion, and the prominent 
station their Admiral necessarily occupied in the 
defence of the kingdom against foreign aggression, 
in my judgment, leads to the conclusion that the 
office of Admiral of the Cinque Ports is more 
ancient than the office of Lord High Admiral. 

The records of this Court have been searched, 
and two cases of proceedings against whales have 
been cited from them. — On the ^5th of No- 
vember 1766, the Lord Warden's proctor instituted 
proceedings against a ** certain whale^ spermaceti 
oily and blubber thereof, lying at Folkstone.'* On 
the SOth of December 1766j all persons pretending 
to have an interest in the whale were cited to 
appear, and a commission of appraisement and sale 
was decreed, at the motion of the Lord Warden's 
proctor. On the 14th of January I767, the com- 
mission of appraisement and sale was returned; 
but after this period no mention occurs of the 
cause in the Court Book. 

The information contained in the Court Book 
respecting the other case is as inconclusive as that 
in the case just cited. The case is headed The 

G G 3 
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wS^i^ Ae ^^^^ Warden and Admiral against Five Whales 
CiHQo* Po»w lying at DeaU Broadstahrs^ and Birchington ; and 
Tine Kiifo, &c. the first mention that occurs of it is as follows : — 
j)gc,2Qd " Grosvenorj one of the proctors of this Court, 
*^*' appeared on behalf of the Duchess Dowager of 
Dorset^ executrix of the will of the late Most 
Noble Lionel Duke of Dorsety late Lord Warden 
of the Cinque Ports, under the hand and seal of 
the said Duchess Dowager, being a renunciation 
of her right to the said whales ; and consented, on 
behalf of the said Duchess Dowager of Dorset^ 
that the same shall be condemned to the King/' 
" Lane^ on behalf of the Earl of Holdemess, con- 
senting, the said five whales were decreed to 
belong, and are condemned, to our Sovereign Lord 
the King as perquisites belonging to his Majesty 
in his office of Admiralty of England^** &c. 

Undoubtedly, in this instance, the condemnation 
passed to the King in his office of Admiralty ; but 
it is to be observed, that the decision was entirely 
sub silentio ; that the Duke of Dorset^ the Lord 
Warden, had died during the proceedings, and 
that his widow, in her capacity of executrix, 
renounced any right he might have had to this 
perquisite; there was no argument on the point, 
and no other decision than that which resulted 
from a compromise between the litigant parties. 
These cases therefore furnish no decided authority 
on which I can safely rely, nor any precedent to 
guide me to a sound legal conclusion. 

Under a choice of cases, this is one of the last 
that I should have wished to decide, as it relates 
to the jurisdiction of the Court over which I pre- 
side; but other courts have been placed under 
similar circumstances, and obliged to entertain 
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questions respecting their own jurisdiction ; and ^^',5;^^^^ 
1 have laboured in vain to discover any special Cikqu« Ports 
ground on which I could claim exemption from The King, &c. 
exercising my judgment on this matter. 2)«c. 2sd, 

From the best consideration that I have been ^®^*' 
able to give to all the facts and circumstances 
connected with the claim, I have brought my own 
mind to a conviction, that the right is in the Lord 
Warden: and it is a great satisfaction to me to 
reflect, that, if my judgment be erroneous, it may, 
and I trust will, be corrected by reference to 
another tribunal, of which some of the Judges of 
the Common Law must necessarily form a com- 
ponent part. 

The Court pronounced for the jurisdiction and 
claim of the Lord Warden of the Cinque Ports, and 
decreed the produce of the whale as salvage. 
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A. 

ADMIRAL, (see Salvage, 14, 15.) 

ADMIRALTY, DROITS OF, (see patent of Jult^ 1829 in 
respect thereto, 439, 440.) 

(Vice), Court of, (see Appeal, Monition,) 

AFFIDAVIT, (see Practice, 1.) 
AGENT, (see Prize Agent, Salvage, 13.) 
APPEAL, (see Salvage, 17. 23.) 

1. Leave to appeal, in a wages' suit, from a decree of a 

Vice-Admiralty Court, eighteen months before, not 
given, 26. 

2. On appeal from a magistrates' award of salvage, — 

a protest (1 & 2 G.4. c. 75. s* 9.) sustained, 73. 

3. — — — new affidavits rejected, 135. 

4. ^-^— new matter not to be introduced without 

leave, 323 n. 

5. Prosecution of an appeal, in a possession suit, after 

twelve months, allowed, 306. 
APPRAISEMENT, (see Salvage, 9. 12. 17.) 

A new appraisement, at suit of part-owner, allowed, 
275.11. 

B. 
BOND (for safe return), 

1. The Court declined to pronounce forfeited a bond 

for the safe return of a vessel to a particular port 
of Great Britain, the vessel having been carried, 
in distress, into another port, 275. 

2. Whether such bonds should not be limited ** to the 

safe return to anif port of this country," 278. 
BOTTOMRY-BOND, 

1. The Court of Admiralty has an undoubted juris- 
diction over bottomry bondsi 48. 
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BOTTOMRY, {continued,) 

2. Whether a bond professing to be a bottomry bond, 

but excluding maritime risk, is subject to the Ad- 
miralty jurisdiction^ quiere, 65. 

3. Held, by the Court of Delegates, that the interest 

reserved was maritime interest, and that, there* 
fore, ex concessis, the bond excluding sea risk was 
void, 65. 

4. Where a bond is admitted to be valid, the parties are 

bound by the terms of the agreement; and the 
Court refused to refer the rate of exchange to the 
registrar and merchants, 92. 

5. A bond uncancelled and not delivered up, 85 paid, 

held not to be discharged by an agreement, on a 
settlement between the owner and the charterer, 
that the latter should pay the bond, to which djgree- 
ment the agent of the bondholder, as p&ttner of 
the charterer, was privy, 281. 

6. A bond, given by an otvner on board, who could not 

otherwise obtain money, is validi and supersedes a 
previous mortgage, 294. 

7. Sea stores are objects of a bond, SOL 

8: The Court has jurisdiction to reduce the premium on 
bonds, 877. 

9. Certain disallowances, by the registrar and mer- 
chants, for wages to the crew abroad, &c. and a 
substituted allowance for commission, sustained. 
Bond, with interest and costs pronounced for, 877* 

10. Where the legal effect of a bond is t6 b^ ^eAdoned, 

a reference to the registrar and merdiants should 
be under the Court's direction, 884 n. 

11. An insurance of money advanced on bottomry, the 

amount of such insurance being included in the 
sum secured by th^ bond, disallowed, 422. 
BOUNTY, (see Hetid Money. Pirates. Prize Agent. Prize 
Money. Sbeoe Trade ^ 1.) 
A chUitoi to s^eci^l rewards by the navy considered, 873. 

C. 
CINQUE PORTS, (see PUot, 4. Whde.) 

1. Jurisdiction of the Lord Wardcti te id iiyfA fUh, and 

claim thereof, sustained, 43I3. 

2. Wreck, flatmi(k and jetiatoy within the precincts of 
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CINQUE PORTS, (continued.) 

the Cinque PortSy belong to the Lord Warden 

thereof, 44^. 
COLLISION, (see Owner. Prohibition.) 

1. Protest of the master of a foreign vessel, which being 

in distress was in tow by the vessel run foul of, 
rejected, 28. 

2. Compensation for consequential damage, 30. 

3. Where payment of a sum for damage, interest, aod 

costs, had been delayed by the party liable, further 
costs and interest decreed, 137* 

4. The 53 G. 3. c. 159. limiting the liability of owners, 

applies onlj^ to the original claim for damage,. 137. 

5. Owners are only entitled to indemnification if the 

damage is occasioned by the fault or miscondMct 
of the vessel charged as the wrong-doer. Defend-* 
ants dismissed with costs, 154. 356. 

6. No appearance being given by the owners of the 

vessel arrested, sale decreed, 155. 
7* Held, that a steam-vessel, being more under com* 
mand, and manifestly having seen the other vessel, 
was to blame, 173. 

8. Under 1 & 2 G. 4. c. 75., the Court may not only 

arrest 2i foreign ship, but proceed to judgment. 
Protest of foreign owner overruled, 183. 

9. Damage in the Humber. Jurisdiction not sustained, 

398. 
CONSPIRACY, (see Salvage, 24.) 
CONTRABAND, (see Mariners' Contract, 2.) 
COSTS, 

liability of owners, under the circumstances, to the costa 
of a ship's arrest, though the wages were paid within 
the time limited by the articles, 40. 
COSTS AND INTEREST, (see Bottomry, 9. Collision, 3.) 

D. 
DAMAGE, (see Collision.) 
DERELICT, (see Practice, 2. Salvage, 8. 26.) 
DESERTION, (see Wages, 3. 8, 9. 16.) 
DRUNKENNESS, (see Wages, 1. 3. 7.) 

E. 
EVIDENCE, (see Appeal, 8, 4. Log Book. CvUision, L 
Practice, 1. Wages, 4. Witness.) 
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EVIDENCE, (continued.) 

1. Letters, in a wages suit, written by the captain to 

the owners informing them of the mariner's deser- 
tion, rejected, 224>. it. 

2. Extract from a police record, as proof of a mariner's 

misconduct, rejected, 229. n. 

F. 

FLAG OFFICER, (see Pirates. Prize. Salvage, 14, 15. Slave 
Trade f 6, 7. Ship, Tender of, 2.) 

H. 

HEAD-MONEY, (see Bounty.) 

general principle of distribution, 408, 409. 

HULL, 

charters relative to the town of, 400. n, 

HUMBER, 

right of passage over, 400. m. 

I. 

INSURANCE, (see Bottomry, 11. Slave Trade, 2.) 

whether forfeited by deviation to assist a vessel, S45. n. 
INTEREST, (see Costs and Interest.) 

J. 

JOINT CAPTURE, (see Log Booh, 2. Slave Trade, 1. 6. 
Ship's Tender.) 
in joint capture only the actual force present shares in 
the prize, 317. 

JURISDICTION, (see Bottomry, 1, 2. 8. Cinque Ports. Col- 
lision, 9. Monition. Mortgagee. Prohibition. SaU 
vage, 4. 13. Slave Trade, 8.) 

1. The Court of Admiralty, except in prize, exercises 

an original jurisdiction only on the grounds of esta- 
blished usage and authority, 55. 

2. It has no jurisdiction infrh corpus comiiatus, 402,403. 

L. 

LETTERS OF REQUEST, (see MonUion.) 
LOG BOOK, 

1. Admitted, in a wages suit, for the owners, 159. yi. 

2. Rejected, on a claim of joint capture, 318. n. 
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MARINER'S CONTRACT, (see Costs. Wages, 4.. 11. IS.) 

1. Ship's articles, under 2 G.2. c. 36., as to wages and 

voyage, are conclusive; but not so on collateral 
agreements, 396. 

2. Special articles as to contraband, 394. 

3. " Absence for twenty-four hours," how consideredi 

405. 
MATERIAL MEN, 

payment to, out of proceeds, refused, 253* 
MORTGAGEE, (see Bottomry, 6. Ship, 1.) 

1. The Court will not order the surplus of the proceeds 

of a ship, sold in a wages suit* to be paid to a 
mortgagee to whom possession has never been 
given, 84. 

2. The interest of a mortgagee is not a question for the 

decision of the Admiralty Court, 88. 
MONITION, 

the Court, without letters of request, declined to enforce 
a monition against a captor to compel obedience to a 
decree of a Vice- Admiralty Court, 289. 

O. 

ORDER IN COUNCIL, {see Pirates. Prize Agent. Sal- 

vage, 14. Slave Trade, 1.6, 7, 8.) 
OWNER, (see Appraisement, Bond (for safe return). Bot* 

tomry, 6. Collision, 4, 5, 6. 8. Salvage, 7. 20. 25* 

Slave Trade, 2. Wages.) 
a duly qualified pilot, navigating a ship, exonerates an 

owner, British or foreign, under 6 G. 4. c. 125. s. 55., 

183. 

P. 

PAROL EVIDENCE, (see Wages, 4.) 
PASSENGER, (see Salvage, 22.) 
PILOT, (see Owner.) 

1. If towing is necessary, pilots are bound to perform itf 

and to offer their services in all weathers. Tender 
upheld. Pilots' costs refused, 176. 

2. In extraordinary pilot service, additional pilotage is 

the proper reward, 178. n. 



454 INDEX. 

PILOT, (continued.) 

3. Persons, acting as pilots, are not to be remunerated 

as salvors, 178. ;i. 

4. Extra-pilotage for '' docking " not due under 6 G. 4. 

c. 125. to a Cinque Port pilot, 326. 

5. Pilots, not making a fair trial to go off to a vessel in 

distress, till the weather moderated, not entitled to 
salvage. Tender of pilotage sustained, 333, 334. n. 
PIRATES, (see Salvage, 14, 15.) 

Held, on a destruction of piratical boats by ships* barges, 
that the ship was entitled to share in proceeds and 
bounty, 407. 
POSSESSION, (see Appeal, 5. Restitution. Ship.) 

1. The Court does not interfere in cases of adverse 

title, 181. 

2. Title of a person, in bondjide possession, not to be 

examined unless impeached, 305. 
PRACTICE, (see i4;7ptfa/, 3,4. Monition. Tender. JVages,9. 

1. An affidavit, in a civil suit, sworn before a prize 

commissioner, is irregular, 155. 

2. On signing the primum decretum^ proceeds (being 

far less than the disbursements) allowed to be paid 
to salvors of derelict without further motion, 175. 
PRIZE, 

a commander, on shore, if a capture takes place within 
the limits of his station, is entitled to his proportion ; 
but, in salvage, there is not the same liberality of 
principle, 2. 
PRIZE AGENT, 

distribution of bounties (on a distinct capture of slave 
vessels by the same British ships) paid to respective 
agents, 346. 
PRIZE MONEY, 

distribution of, under 54 G. 3. c. 93. .352. 
PROCEEDS, (see Material Men.) 
PROHIBITION, (see The Dundee, p. 137.) 

in collision, in the Solent sea, prohibition issued, 402. 
PROTEST, (see Appeal, 2. Collision, 1. 8, 9.) 
PURSER, 

private adventure of, in a Danish East Indiaman, re- 
stored, 91* 
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RESTITUTION, (see Purser. Slave Trade, 5. 9. 12.) 

on a question of title, ship with demurrage, restored, 
S05. 
REVENUE CUTTER, («ee Salvage,26.) 

S. 

SALVAGE, (see Appeal, 2, 3, 4«. Insurance. Pilot. Prac- 
tice, 2. Prize. Tender.) 

1. Claim of an officer of a coast guard detachment, who 

did not assist in person, rejected, 1* 

2. Claim of a passenger rejected, S.n. 

3. Salvage for bringing into port a barge found (without 

anchor or crew], aground, where it was a common 
usage to leave barges, refused, 3. 

4. The Court of Admiralty cannot, in a case of salvage, 

allow charges for repairs, 42. 

5. Where vessels sail under an agreement to render 

mutual assistance, a claim of salvage rejected, 43. 

6. Whether, if a custom to render mutual assistance be 

established, it would exclude a claim for salvage, 
48. n. 

7. Where a vessel in distress agreed, for a certain sum, 

with the master of another vessel for assistance, a 
claim from the owner for salvage not sustained, ??• 

8. In a case of derelict, a moiety, and the salvors' costs 

out of the other moiety decreed, 89. 
9* In a cause of military and civil salvage, a valuation, 
made on the spot abroad, (though no bail given,) 
not disturbed, 156. 

10. War salvage may, on special services in the nature of 

civil salvage, be increased, 157. 

11. If the award of magistrates is generally reasonable, 

the Court will not disturb it. A different rate of 
salvage for the ship and different parts of the cargo 
is objectionable, 189. 

12. The certificate of the magistrates under 1 &2G. 4. 

c. 75. s. 9., even if not conclusive of the value, is of 
great weight. Award affirmed with costs, 195* 

13. The character of agent does not wholly supersede 

that of 8i(lvQr« 80 as. tQ exclude the jadmiralty juris- 
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diction. Salvage decreed in addition to the dis- 
bursements, 198. 

14. The 6 G. 4. c. 49.> and the order in council of S^- 

tember 1825, do not apply retrospectively to cases 
of salvage from pirates made and adjudicated upon 
before the statute : and the Court cannot, of itself, 
adopt the principle of constructive salvage. Claim 
of the Admiral to share rejected, 209. 

15. Qjucere^ whether the Admiral's right to sharcy on a 

rescue from pirates, under 6 G. 4. c. 49. extends to 

foreign ships, 21 3. 
16* All salvage is founded on the equity of remunerating 

private and spontaneous services, 218. 
17* On appeal from an award the Court allowed a new 

appraisement, and gave a fixed sum, together with 

their costs and losses to each boat according to 

their respective merits, 257* 

18. The primary object of 1 & 2 G. 4. c. 75. was to provide 

for small and occasional services, though, under «. 8., 
it may be competent to magistrates to proceed in 
cases of magnitude, 259. 

19. In cases of civil salvage the Court does not re- 

cognize the rule of proportion, (one fourth of the 
ship having been awarded on arbitration), but awards 
an equitable remuneration for the service, such re- 
muneration being more liberal in cases of large 
value : contingent losses and the master's particular 
expenses considered, 262. 

20. Apportionment to the owners, their property being 

in danger, 264. 

21. Conversations at the time of the service are not con- 

clusive of the merits, 265. 

22. The crew of another vessel on board the wrecked 

vessel, rather as passengers than as crew, entitled, 
269. 

23. Award, as excessive, reversed. Costs of salvors 

allowed, 323. 

24. Conspiracy, to prevent assistance, is indictable, 337* n. 

25. Apportionment of reward to a South Sea whaler. Re- 

muneration to owners, 338. 

26. Right of original salvors. In a case of derelict two 

fifths given to original salvorsj ^nd 100/. to a re- 
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venue cutter, together with the expenses, out of 

the remaining property, 361* 
SHIP, (see Collision. Possession.) 

1. Warrant of arrest refused, at suit of a mortgagee, to 

transfer possession, 181. 

2. Conditional assignment of, S05> 
SHIPS ARTICLES, (see Mariners Contract.) 
SHIP, TENDER OF, (see Slave Trade, 6.) 

1. Tenders, properly authorized, are considered as 

identified with the ship to which they are attached, 
873- 

2. The share of a tender (joint captor of a slave vessel 

with another ship) distributable among the siiip's 
company, 317. 
SLAVERY, 

1. A domestic slave accompanied her mistress from 

Antigua to England^ and, after a year, voluntarily 
returned with her mistress to the place of her birth 
and servitude : Held, that a state of slavery re- 
vived, 94. 

2. The 59 G. 3. c, 120. has no reference to the transit of 

slaves to or from this country and its colonies, 98* 

3. Slaves coming into England are free there, and can- 

not be sent out of the country by any process to 
be there executed, 118. 

4. Slavery in the colonies is not the creature of law, but 

of custom, 127* 

5* The law of England discourages slavery within the 

limits of the islands of this country, but gives to it, 

in its colonies, where it looks on slaves as mere 

chattels, an almost unbounded protection, 128, 129. 

SLAVE TRADE, (see Joint Capture. Prize Agent. Ship's 

Tender. Wages, 6.) 

1. The principles of joint capture in prize cases apply 

to vessels associated in the capture of ships en- 
gaged in the slave trade, 31. 38. n. 

2. Where the master, unknown to the owners, had re- 

ceived persons on board as pledges^ the Court, 
under the circumstances, held, on appeal, that the 
ship was not subject to condemnation, but allowed 
the captor's expenses, and the insurance, 159. n. 
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8. Held, on appeal, that a vessel seized while preparing 
to weigh anchor, after she had cleared out at 
Ireland Island for Trinidad, having on board per* 
sons endorsed on the clearance as domestic servants, 
&c. (with a certificate that there was no registry 
act in the island), was rightly condemned, 2S0. 

4. 5 G. 4*. c. 113. s.4f7> is only indefinitdy retrospective 

as to importations^ 271 • 

5. Importation of slaves, discovered during the voyage 

to be on board, held not to work a forfeiture 
under 5G.4. c. 113. Undefended sentence sus- 
tained, 273. 

6. Capture by ship's tender jointly with another ship, 

317. 

7. Held, that a seizure of a Brazilian brig by an open 

boat (the crew of which was borne on the books of 
a king's ship, but actually putting off from an un- 
authorized tender,) did not entitle the ship, under 
5 G. 4. c. 1 1 3. ss. 67, 68., to share, 366. 

8. 5 G. 4. c. 113. ^.71. gives to this Court a jurisdiction^ 

as to the bounties, although a condemnation has 
passed in the mixed Commission Court, 370. 

9. On a seizure of slaves at the BahamaSf upon a re- 

moval as ** domestic slaves," without licence and 
certificate, a decree of restitution reversed, but 
without costs, on appeal, 412. 

10. Semble, that slave-owners arc strictly bound to ob- 

serve the general provisions of 5 G. 4. c. 1 1 3. and 
9 G. 4. c. 82. J. 2., 414.419. 

11. Quare, whether under 5 G. 4. c. 113. *. 17. plant- 

ation slaves, if really used and employed bona Jidt 
as '' domestic slaves attendant on their master," 
would not be protected, 417. 

12. Seizure at Nassau (after a relanding) for an alleged 

illegal shipment, defect of ownership, and want of 
documents, not sustained. Sentence of restitution 
affirmed, but, under the circumstances^ without 
costSi 427* 
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T. 

TENDER, (see Pilol, 1. 5., Ships* Tender.) 

A tender, not accepted in due timci may be reduced by 
the Court, 180. 

W. 

WAGES, (see Appeal^ 1., Bottomry y 9., Costs^ Evidence, Log 
Book, Mariners Contract, Witness, 1.) 

1. Occasional acts of drunkenness will not, under cir- 

cumstances, enure to the forfeiture of a steward s 
wages, 5. 

2. A plea of set-off, in answer to a suit for wages, re- 

jected, 14. n. 
S. Getting drunk on shore, and not returning on board 
immediately leave of absence expires, is not an act 
of desertion working a forfeiture of wages, 15. 

4. A man was entered in the articles as second mate, 

but with no rate of wages affixed, the Court held 
that such omission let in parol evidence of an 
agreement, 79. 

5. A seaman, who had elected to take a bill of ex- 

change, instead of cash, in payment of wages, can- 
not sue the ship, on payment of such bill being 
refused, 136* 

6. Though under the principle that freight is the 

mother of wages, mariners lose their wages by 
an interruption of the voyage from accident, the 
condemnation of the vessel for illegal trading (e, g. 
in slaves) by the master, does not work a forfeiture 
of wages, nor bar an action against the owners. 
Charges of disobedience, neglect of duty, of in- 
toxication and mutiny, not being proved^ wages 
decreed, 158. 

7. A single act of intemperance does not work a for- 

feiture, 168. 

8. Forfeiture by conduct amounting to desertion, 221. 

9. Owners, having pleaded the desertion of the mariner 

from another vessel, and the payment of his wages 
into Greentoich Hospital, dismisssd. Semble, that 
it would have been sufficient to allege such facts in 
acts of Court, 228. 
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10. Insolent expressions and acts of mutinous tendency 

not apologized for, held a forfeiture, 229* n, 

11. A proposed deviation from the original voyage en- 

titles a mariner to his discharge ; and the mariner's 
subsequent conduct not amounting to consent nor 
to a virtual renewal of his engagement, wages, to 
the time of quitting the ship, and costs decreed, 
though the Court inclined that the mariner had 
acted illegally in refusing to discharge the cargo, 
243. 

12. The law of England, in ordinary cases, requires the 

mariner to stay by the ship till the discharge of the 
cargo, 246. 

15. Deviations, proceeding from accident or overruling 

authority, do not amount to a breach of contract, 

247. 
14. Defensive allegation on the ground of contraband, 394. 
15 gross negligence, 420. 

16. Forfeiture by desertion, not protected by entering 

under 2 G. 2. c. 36. s. 16. on board a king's ship, 
403. 
WARRANT, (see Ship.) 
WHALE, (see Cinque Ports.) 

Royal fish belong to the crown or its grantee, 442. 
WITNESS, 

1. In a wages suit, the evidence of the mariner's father, 

who was responsible for the expenses, rejected, 83.it. 

2. In a collision cause, the crew of the ship (charged 

with the damage) admitted, from necessity, 145. 

3. In a salvage suit, salvors, on signing releases, dis- 

missed to be examined, 149. 151. n. 
WRECK, (see Cinque Ports, 2.) 
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